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STATEMENT OF QUESTIONS PRESENTED. 

1 . 

Can the Government, in response to a request for a bill 
of particulars in a criminal case, give a statement of facts 
and on trial alter the facts so as to effectively negative the 
disclosure? 

2 . 

May a Treasury agent give by testimony a conversation 
had with a co-defendant in which the co-defendant related 
a conversation he (the co-defendant) had with appellant, 
over appellants objection, on the ground that co-defendant 
was appellant’s agent, where the truth of the matter as¬ 
serted is the whole purpose of the testimony. 

3. 

That the Court may not refuse to charge upon the hy¬ 
potheses of the defendant’s innocence which appears from 
the evidence. 

4. 

May the presumption set out in Title 26, Section 2593(a), 
of the TJ. S'. Code, be invoked, when the prerequisite fact of 
possession is to be inferred from the extra judicial state¬ 
ment of a co-defendant adduced through a Government 
agent’s recollection of a conversation with co-defendant 
out of the appellant’s presence? 

5. 

Is an indictment charging the transfer of marihuana, in 
violation of Title 26, Section 2591(a), U. S. Code, to three 
individuals, good as against objection that it charges three 
offenses in one count? 
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United States Conrt of Appeals 

Fob the Distbict of Columbia Cibcuit. 


No. 10,554. 


ROBERT J. NEAL, Appellant, 
v. 

UNITED STATES OF AMERICA, Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Appellant, defendant below, was indicted on November 
14, 1949, (R. “A”) in two counts, along with one Andrew 
Norman, for violations of the Marihuana Tax Act of 1937, 
as amended, otherwise cited as Sections 2591(a) and 2593 
(a) of Title 26, United States Code. 

Appellant was arrested and taken before the United 
States Commissioner and the case was continued several 
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times, over appellant’s objection, until indictment was re¬ 
turned. That thereafter appellant filed several motions, 
i.e., for a bill of particulars, motion to dismiss. That the 
motion for a bill of particulars was not formally granted, 
but the District Attorney did provide appellant with a bill 
of particulars, orally, as requested by the Judge. (R. 131). 
The motion to dismiss the indictment was denied and there¬ 
after the appellant went to trial. Appellant made a motion 
for a directed verdict on the opening statement of the Dis¬ 
trict Attorney, which was denied. (App. 16). That there¬ 
after the defendant objected to evidence introduced by the 
Government contrary to the bill of particulars, which along 
with his motion for a judgment of acquittal at the end of 
the Government’s case was denied. (App. 36). The re¬ 
newal of the motion for a judgment of acquittal at the end 
of all of the evidence was also denied and the jury returned 
a verdict of guilty on both counts of the indictment. 

Appellant then filed his motion for a new trial, which was 
denied, and on the 24th day of February, 1950, he 
was sentenced to serve from twenty months to five years. 
Notice of appeal was seasonably filed (R. 118), and appel¬ 
lant’s designation of record, and record on appeal, includ¬ 
ing the stenographer’s transcripts, were duly lodged in this 
Court. (R. 1). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Title 28, Sections 1291, et seq., of the United 
States Code, Public Law 72, Act of May 24,1949, 81st Con¬ 
gress. 


STATEMENT OF THE CASE. 

The appellant was arrested and was taken before the 
United States Commissioner where bond was fixed and the 
appellant released for reappearance for a preliminary 
hearing. This hearing was continued several times and 
until the appellant was indicted. That with leave after plea 
of not guilty, the appellant filed a motion for a bill of par- 
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ticulars and a motion to dismiss the indictment. Upon a 
hearing of the motion for a bill of particulars, the United 
States Attorney gave the following information in satis¬ 
faction thereof: 

“That on May 26, 1949, Agent Newkirk met Norman, 
who introduced Newkirk to appellant. An arrange¬ 
ment was made to purchase Fifteen Dollars worth of 
bulk marihuana, and gave Neal Fifteen Dollars in U. S. 
funds, Neal told the agent to return at 8:30 p.m. At 
that time Newkirk returned with agents Pappas and 
McPartland. Defendant Norman met the agents at the 
place arranged, and Norman stated that he was unable 
to obtain bulk marihuana and asked the agent if he 
would be satisfied with marihuana cigarettes. 

He gave McPartland 15 cigarettes and Pappas 10 mari¬ 
huana cigarettes in exchange for Fifteen Dollars which 
Newkirk had previously given Neal. A sale was made 
and the appointed time made for delivery. At that 
time the narcotic agent returned with two associates, 
and at that time one of the defendants gave one of the 
agents 15 cigarettes and handed the other 10 mari¬ 
huana cigarettes in exchange for the Fifteen Dollars.” 

Appellant’s motion to dismiss, charging that the indict¬ 
ment charged more than one offense in the first count, 
among other things, was denied. (App. 4, 7). At trial the 
United States Attorney made an opening statement which 
differed from the oral particulars given in open Court. 
(App. 5 to 9). The trial Court was of the opinion that the 
variance was not prejudicial, but indicated that the 
Government’s case would fail unless it proved that 
Norman got the cigarettes from Neal. (App. 14, 15). The 
United States Attorney bolstered its case by further chang¬ 
ing the facts, '(App. 16), and the testimony of the agents 
was at variance from all prior commitments. (App. 16). 
In essence, the only testimony furnished by the Govern¬ 
ment to prove possession in Neal, was the testimony of 
Agent Newkirk that Norman said (out of Neal’s presence) 
that Neal sent the cigarettes. (App. 20). This, Norman, 
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(App. 38), and the defendant, (App. 41), denied. Upon 
all of the evidence, appellant renewed his motion for a di¬ 
rected verdict, which the Court denied. After a 
verdict of guilty on both counts was rendered, defendant’s 
motion for a new trial was similarly denied. Ap¬ 
pellant seasonably filed his notice of appeal, and upon 
motion for bond pending appeal, the trial Court took notice 
that the Government’s case was “weak”, and depended 
upon the “arguable” question of the admissibility of the 
testimony of Agent Newkirk relating a conversation had 
with Norman out of appellant’s presence. 

STATUTES INVOLVED. 

The Marihuana Tax Act of 1937. Ch. 553, #8; 50 Stat. 
555, as amended. Title 26, Sections 2590, et seq., U. S. Code. 

Title 26, U. S. Code, Section 2590 {a) Tax — Rate. There 
shall be levied, collected, and paid upon all transfers of 
marihuana which are required by section 2591 to be carried 
out in pursuance of written order forms taxes at the fol¬ 
lowing rates: 

(b) j By whom paid. Such tax shall be paid by the trans¬ 
feree at the time of securing each order form and shall be 
in addition to the price of such form. Such transferee shall 
be liable for the tax imposed by this section but in the event 
that the transfer is made in violation of section 2591 with¬ 
out an order form and without payment of the transfer tax 
imposed by this section, the transferor shall also be liable 
for such tax. 

Title 26, U. S. Code, Section 2591(a) —Order Forms— 
General requirement. It shall be unlawful for any person, 
whether or not required to pay a special tax and register 
under sections 3230 and 3231, to transfer marihuana, ex¬ 
cept in pursuance of a written order of the person to whom 
such marihuana is transferred, on a form to be issued in 
blank for that purpose by the Secretary. 
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Title 26, U. S. Code, Section 2593(a) —Unlawful Posses¬ 
sion—Persons in general. It shall be unlawful for any 
person who is a transferee required to pay the transfer 
tax imposed by section 2590(a) to acquire or otherwise ob¬ 
tain any marihuana without having paid such tax; and 
proof that any person shall have had in his possession any 
marihuana and shall have failed, after reasonable notice 
and demand by the collector, to produce the order form 
required by section 2591 to be retained by him, shall be 
presumptive evidence of guilt under this section and of 
liability for the tax imposed by section 2590(a). 

Title 26, U. S. Code, Section 3238(d) —Definitions — 
Transfer or transferred. The term “transfer” or “trans¬ 
ferred” means any type of disposition resulting in a change 
of possession but shall not include a transfer to a common 
carrier for the purpose of transporting marihuana (53 Stat. 
387). 

ASSIGNMENTS OF ERROR. 

1. In denying appellant’s motion to dismiss the indict¬ 
ment. 

2. In denying appellant’s motion for a directed verdict 
upon the opening statement of the District Attorney. 

3. In admitting evidence of conversation between Agent 
Newkirk and Norman out of the presence of appellant for 
other reasons than the proof of the fact-that the conversa¬ 
tion was had. 

- 4. In denying appellant’s motion for a directed verdict 

at the end of the Government’s case. 

5. In denying appellant’s motion for a directed or per¬ 
emptory instruction of acquittal at the end of all of the 
evidence. 

6. In refusing to instruct on the theory that Norman’s 
act may have been his individual effort. 
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SUMMARY OF ARGUMENT. 

1 . 

When the government in response to a motion commits 
itself as to the particulars of a transaction which is the 
subject of an indictment, it is bound thereby. It cannot 
for the purposes of convenience detract from the conceded 
facts nor can it add others thereto which contradict the fair 
meaning of the particulars given. 

2 . 

Hearsay testimony alone, uncorroborated by direct testi¬ 
mony, cannot be used to prove the truth of the matter as¬ 
serted, where the fact of the assertion is not in issue. Nor 
is such evidence admissible to contradict the fair meaning 
and commitment of a bill of particulars. 

3. 

It was error for the trial court to refuse to instruct the 
jury on a theory of the defendant’s innocence when such a 
theory found support in the evidence as adduced. That 
this refusal was prejudicial when the contrary theory of 
his guilt was substantially charged, although only sup¬ 
ported by hearsay evidence. 


4. 

That inferences cannot support the conviction of the ap¬ 
pellant where there is no direct proof of the prerequisite 
fact of possession which is the gravamen of violations of 
Sections 2591(a) and 2593(a) of Title 26 of the United 
States Code. 

5. 

That where an indictment contains a charge of two or 
more crimes in one count it is duplicitous. That a bill of 
particulars supplied by the government fixes the intent and 
meaning of an indictment and in the event the conceded 
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facts confuse rather than clarify the charges, the indict¬ 
ment is bad. It is necessary that a defendant be informed 
of the nature of the offense and not be left to conjecture 
thereabout. 

ARGUMENT. 

1 . 

The Government Is Bound by Its Bill of Particulars. 

The Government conceded the following facts when it 
gave its oral bill of particulars: 

(a) That Newkirk, narcotic agent, agreed to buy “bulk” 
marihuana from Neal (defendant below), who re¬ 
ceived Fifteen Dollars from Newkirk and made an 
appointment to meet Newkirk at 8:30 P.M. 

(b) That at 8:30 P.M. Neal did not show up but that 
Norman (co-defendant below) met Newkirk, who was 
accompanied by two other narcotic officers, and said 
he, Norman, was unable to obtain “bulk” marihuana 
and asked the agents if they would be satisfied with 
marihuana cigarettes. That he gave ten cigarettes 
to Agent Pappas and fifteen cigarettes to Agent Mc- 
Partland. 

During the opening statement of the government the 
time of the delivery of the cigarettes was changed to 10:30 
P.M., and the arrangement to purchase “bulk” marihuana 
was transferred into an agreement in the alternative, that 
is, either to furnish bulk marihuana or to furnish ciga¬ 
rettes. (App. pp. 8, 9). When the attention of the trial 
judge was called to the variation in facts and particulars 
of time, the United States Attorney denied the version of 
the oral bill of particulars given by Mr. Mitchell (trial 
counsel below), although it was substantially as indicated 
above. (App. p. 12). Counsel for the Government pro¬ 
ceeded to give his version of the facts to be proved through 
a succession of amendments and substitute proffers of evi¬ 
dence, all prompted by judicial prodding. The course of 


8 


the court-stimulated revisions of the government’s opening 
statement is fully pictured by an analysis of the excerpts 
set forth below. 1 

l Statement in the Nature of a bill of Particulars before Trial. 

That an arrangement had been made with Neal to buy “bulk” marihuana 
(Tr. 4, Jan. 13-50), and made arrangements to meet him at 8:30 P.M. 

That Agent Newkirk and the other Agents met at the appointed place and 
Norman stated that he was unable to get bulk marihuana and asked the agent 
if he would be satisfied with marihuana cigarettes. 

(App. p. 6) 

Government’s Opening Statement Before Defense Motion. 

February 8, 1950. 

Mr. McKinley: It will be shown that agent Newkirk told the defendant 
Neal that he wished to buy $15.00 worth of bulk marihuana, and that he was 
making this purchase for two college men here in town who wanted the 
marihuana. It will be shown that Neal told Agent Newkirk that he didn’t know 
whether he could get bulk marihuana or not, but he would make an effort and 
if he couldn’t get bulk marihuana he would have to sell him cigarettes. 

Upon objection by Mr. Mitchell that this opening statement did not con¬ 
form to the stipulation: 

Mr. Mitchell: The stipulation, the substance of it as I recall it, was that 
Neal was contacted in the company of Andrew Norman, and he was asked 
to supply some bulk marihuana; that there was originally a transfer of money 
to Neal for bulk marihuana; but that some time later Andrew Norman came 
back to the agents and told the agents that Neal could not get bulk marihuana, 
but that if they wanted it, he, Norman, would get them some cigarettes. (App. 

p. 10) 

(Mr. McKinley disagreed with this and at the suggestion of the Court gave 
his version): 

Mr. McKinley: That Agent Newkirk was introduced to Neal by Norman, 
Newkirk arranged for the purchase of $15 worth of bulk marihuana and gave 
Neal $15. Neal told the agent to return later. Newkirk returned at that 
time. Norman met them and said Robert Neal had been unable to obtain 
bulk marihuana and asked the agents that the agents be satisfied with mari¬ 
huana cigarettes. 

(The Court then asked if he stood on the statement made and said): 

“Neal, however, never delivered any marihuana to Newkirk, but at a later 
time Norman came to Newkirk and told Newkirk that Neal was unable to 
deliver any marihuana, and that he, Norman would deliver some marihuana 
cigarettes, instead, is that correct f ’ ’ 

Mr. McKinley: That is correct with this addition, if your Honor pleases: 
It will come out in additional conversations that Neal was Norman’s supplier, 
and that the agent told Norman he wished to deal directly with his supplier 
so that he could get bulk marihuana instead of cigarettes. (App. p. 13) 

The Court: I was going to say that under the statement as you now make 
it I would have to direct a verdict for the defendant, unless you are going 
to show that the cigarettes which Norman delivered to Newkirk were in turn 
obtained by Norman from NeaL 

Mr. McKinley: Yes, sir. 

The Court: That is a very necessary link here. 

Mr. McKinley: That Newkirk paid Neal $15 for marihuana, bulk if he 
could get it, then Neal’s agent for that purpose kept the appointment for 
the purpose of making delivery. 

The Court: Who is Neal’s agent? 

The Court: But you would have to show agency there. How are you going 
to show ageneyf {Footnote continued on page 9) 
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It is notable that although the bill of particulars is vacant 
and silent about the agency relationship between Neal and 
Norman, after the ultimatum from the Court requiring 
proof of this fact, and, a recess so that Norman could be 
contacted to supply the evidence of the alleged agency re¬ 
lationship, the U. S. Attorney returned to the Court room 
and said that he had presented all of the evidence he pro¬ 
posed to introduce. (App. p.. 15). He made no proffer 
at that time that the Narcotic Officers would supply the 
necessary evidence although he had conferred with them 
about the matter. (App. p. 15). The fact that their testi¬ 
mony on the stand sought to meet the exigencies of the 
occasion is not unaccountable. (App. p. 17). 

It is a matter of grave concern when the government 
gives a bill of particulars in a criminal case, and when the 
press of circumstances arises sheds it like a loose gar¬ 
ment in arrant disregard of its commitment. 

The complaint of appellant that the government had con¬ 
ceded Neal’s transaction with Newkirk was with “bulk 
marihuana” and not with marihuana cigarettes was dis¬ 
cussed by Court and counsel at the time the bill of par¬ 
ticulars was given, and does not come as a slip of the lip 
or a nuance upon trial. 2 


Mr. McKinley: Through the conversation at the beginning of the transac¬ 
tion. May I give it in a little more detail! 

Agent Newkirk had made previous purchases from Norman and wanted to 
get his supplier ... He gave Neal $15 and Neal said he wasn’t sure whether 
he could get the bulk marihuana or have to give him cigarettes, but for him 
to be bade at 10:30 and he would deliver it to him. When he came back 
Neal wasn’t there, but had left the cigarettes with Norman. 

The Court: How are you going to show that Norman obtained the cigarettes 
from Neal! Have you evidence of that. Unless you have, I may have to 
direct a verdict. (App. p. 35) 

Mr. McKinley: May I ask this, if your Honor please! Since the defendant 
Norman plead guilty, I this morning have instructed our agents since he has 
already plead guilty in that case, to contact him down in the cell and see if 
he is willing to come up here and tell the truth in this case. They should be 
ready with a report on that now. May I contact them on that! 

The Court: Yes, indeed. The cause is recessed. 

2 Mr. McKinley: ... but my position is that while I have furnished cer¬ 

tain facts it is not all of the facts, but certain facts, they want, but the gov¬ 
ernment does not take the position that it does not have additional evidence, 
additional facta 

Mr. Johnson: But you don’t have any contrary facts, do you Mr. McKinley! 
(R. p. 134). 

(Footnote continued on next page ) 
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A bill of particulars so suitably, if surprisingly elastic 
and adaptable is rather a trap and disservice to a defen¬ 
dant and should be rejected as a practice which visits dis¬ 
aster upon those who have a right to expect freedom from 
such easy traffic with their liberty and property at least at 
the hands of the government. A bill of particulars so com¬ 
posed that in its particulars there is implicitly included 
their antithesis, belies its name. The government’s position 
in a case is not an elusive thing, once certified in a bill of 
particulars, the government is bound by and confined to it 

Dunlop v. U. S 165 U. S. 486, 491. 

U. S. v. Adams Express, 119 Fed. 240. 

Certain it is that a variance in small and trivial details 
should pass unnoticed, but where, as here, the very vitals 
of the case are concerned, the area of judicial tolerance has 
been exceeded. The variance between the bill of particu¬ 
lars as originally given, the opening statement of govern- 
cent counsel—are substantially at variance one with the 
other, and, your appellant maintains that the government 
is bound by its original statement which it cannot vary to 
suit the exigencies of the onus-probandi in the case at bar. 
Here the defendant, Neal, stands convicted upon an issue 
improperly obtruded in the cause, in as much as the case 
of “bulk marihuana” has been transmuted into the case of 
“marihuana cigarettes”, the bill of particulars to the con¬ 
trary notwithstanding. 


Mr. McKinley: No. 

Mr. Mitchell: In view of the disclosure made by Mr. McKinley. . . . 
According to Mr. McKinley’s statement he said that at some time or the 
other gave the defendant Neal some money for bulk marihuana. However it 
develops that if any consummation of any sale under the rationale advanced 
by Mr. McKinley, no sale was ever made by Neal, and no showing that there 
ever was any operation between Neal and Norman, and that any sale that was 
made was made between the agent or agents and defendant Norman, and not 
Neal. (App. pp. 4, 7.) 
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2 . 

May a Narcotic Agent Give Testimony of a Conversation 
Had With a Co-Defendant, Not on Trial, Where the 
Truth of Facts Asserted in the Conversation Rather 
Than the Fact of the Assertion is the Basis or Rationale 
of Its Admissibility. 

At the end of the opening statement of the government it 
became patent and obvious that the whole of the govern¬ 
ment’s case was bottomed on whether a conversation with 
Norman out of Neal’s presence in which Norman is alleged 
to have said “Neal sent these cigarettes” (App. p. 20). 
was admissible to show the truth of the matter asserted. 
The picture of the case as it progressed to this point serves 
to magnify the importance and significance of this testi¬ 
mony. By bill of particulars it appears that Norman 
served to introduce Newkirk to Neal with whom Newkirk 
made an arrangement to purchase “bulk” marihuana; a 
time was fixed when Newkirk was to come back. At that 
time 1 Neal did not show up but Norman did, explaining 
that he could not obtain “bulk” marihuana and asked the 
agents if they would be satisfied with marihuana cigarettes. 
He later handed ten to one agent and fifteen to another 
agent, neither one of which was Newkirk. (App. p. 19) 

This fact situation was altered several times during the 
course of the effort to make a satisfactory opening state¬ 
ment, supra, part 1 of this brief. The government finally 
proposed to show that Norman’s office as providing an “in¬ 
troduction” of Newkirk to Neal was augmented by the crea¬ 
tion of an agency relationship between Neal and Norman 
to be implied from Neal’s inclusion of Norman in the keep¬ 
ing of the meeting (either 8:30 or 10:30 P.M.). The slim 

l The bill of particulars states the time of the meeting fixed by Neal and 
Newkirk at 8:30 P.M., the testimony reveals that the actual transfer of the 
cigarettes took place at 10:30 P.M. (App. p. 18). It would seem that 
opportunity within the two hours’ difference might have been utilized by 
Norman to obtain the cigarettes from some source other than Neal, inasmuch 
as Neal could not or at least did not supply “bulk” marihuana. 
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thread 2 upon which the government’s case rests, i.e. the 
conversations making Norman Neal’s agent, and the al¬ 
leged extra judicial statement of Norman about Neal’s 
having sent the cigarettes, are in derogation of the bill of 
particulars, or at least the case described in the bill of 
particulars is not the government’s case as presented. 

If the government had adduced this testimony from Nor¬ 
man directly, the defendant would have been entitled to an 
instruction that his testimony, as an accomplice, was to be 
regarded with suspicion and received with caution, and 
should be corroborated. However, by the technique of em¬ 
ploying Newkirk as a testimonial medium, the extra-judi¬ 
cial statement attributed to Norman averts that hazard 
and stands immune from cross-examination and shorn of 
its vulnerability. The defense, deprived of the rule which 
restricts the government to its bill of particulars, finds un¬ 
heralded, the most damaging testimony of an accomplice 
placed in the mouth of a government official, a person of 
prestige; the dilemma of the defense is apparent. While 
the statement of Newkirk is admissible to prove the fact 
that the conversation actually was had, if that be an issue, 
yet when it is also to serve to prove the truth of the matter 
stated, about which there is no corroborative fact in evi¬ 
dence, circumstantial or otherwise, the day is lost. When 
such evidence is utilized to prove the truth of the matter 
asserted, the defendant by so much is deprived of his right 
to cross-examine and of the benefit of the instruction as to 
the disfavor with which the law views testimony of accom¬ 
plices. It never was conceived that a defendant’s guilt or in¬ 
nocence could be determined upon hearsay evidence or that 
it could be inferred from the outcome of the unequal testi¬ 
monial battle drawn upon an issue of veracity between a 
government official on the one hand and a confessed crim- 

2 (E. p. 154) 

The Court: I will admit him to bail pending appeal . . . Nevertheless I 
appreciate the fact that it is an arguable question, and since on the facts 
the Government’s case was weak, I think it is only fair to release the defen¬ 
dant on bail, I should hate to see a reversal and feel in the meantime the 
defendant had been in jaiL 
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inal on the other. Norman’s unsworn word on a dark cor¬ 
ner now achieves a distinction not usually attributed to 
street conversations, it even withstands the impact of his 
testimony under oath in Court! 

It seems peculiar that Norman told Newkirk the truth 
on the street and told the Court and jury a lie under oath. 
But if the thought ever occurred to the jury below that 
Norman may have been lying to Newkirk in regard to the 
alleged message sent by “Bob”, (App. p. 20), it was lost 
in the wilderness of hearsay and drowned in the hubdub of 
false issues. The action of the Court in refusing to place 
this, the only real issue, before the jury was of little help. 
(App. p. 45). 

In the case at bar, Norman, a co-defendant with the ap¬ 
pellant, plead guilty at the inception of the trial (App. pp. 
15, 39), was available to the government as a witness, was 
actually interviewed by the prosecuting attorney during an 
interruption of the trial for that purpose. The government 
introduced testimony by Newkirk that Norman, at the 8:30 
or 10:30 P.M. meeting, said that Neal sent the cigarettes; 
Neal, however, was not present. 

In the case of Fox v. U. S., 45 Fed. 2nd 264, where there 
was a more compelling relationship between the co-defen¬ 
dants than exists here and in a similar situation, the Court 
says at page 366: 

“Schipper had, at the beginning of the case, pleaded 
guilty to indictment #137, so that if not actually in 
Court, his physical movements were under the control 
of the government . . . The evidence against Fox was 
mostly the unsupported testimony of an alleged accom¬ 
plice. That evidence, in our opinion, had enough sup¬ 
port to justify conviction. Fox had the right to go to 
the jury without the added support of hearsay state¬ 
ments, purporting to come from another accomplice, 
not under oath and whose damaging statements could 
not be tested by cross-examination, from that error we 
can see no escape except reversal.” 
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The general rule is that hearsay evidence of this sort is 
not admissible to prove the truth of the matter asserted 
but only the fact that the statement was made. Terry v. 
U. S. y 51 Fed. 2nd. 50: Cf. Wigmore on Evidence (3rd Ed.) 
Vol. VI, Section 1766. 

Your appellant says that the admission of the conversa¬ 
tion to prove the truth of the thing asserted was prejudicial 
error. 


3. 


It Was Error for the Trial Court To Refuse Defendant’s Re¬ 
quest to Charge the Jury on a Theory of Defendant’s 
Innocence When There Was Evidence in the Record in 
Support Thereof. 

As has been fully set forth hereinbefore the defendant 
was met at the trial of this cause with an unexpected de¬ 
velopment in the theory and nature of the charge he was 
required to defend. When the Court charged the jury coun¬ 
sel for the defense asked the Court to charge the jury that 
if it found as a matter of fact that Norman sold the ciga¬ 
rettes to the agents on his own account and that he did not 
get them from Neal that they should acquit Neal, the Court 
refused to so charge. 1 

Norman testified that he did not get the cigarettes from 
Neal and that he did not have any such conversation with 
the Narcotic agents. (App. p. 38). It is hornbook law 

l (Conversation with Mitchell) 

The Court: Just what is your request! I can’t hear argument at this time. 

Mr. Mitchell: I rather have to explain it to you your Honor. 

The Court: You will have to do it very quickly. 

Mr. MitcheU: Well, that there could have been an independent transaction 
by Andrew Norman, and if there was an independent transaction by Norman, 
then this defendant would not be guilty. 

The Court: It is too late to give prayers for instructions now. I asked 
you if you had any prayers for instruction. 

Mr. Mitchell: Yes, but I thought when I mentioned about the matter of 
agency. 

The Court: I charged on agency in great detail. 

Mr. MitcheU: That your Honor would also include there could be a separate 
transaction. 

The Court: No; I think it is too late for me to revamp my charge now; 
and moreover, I don’t think that is too important. I won’t amplify that 
aspect of the charge. (App. p. 44) 
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that this is an issue of fact for the jury and the Court com¬ 
mitted prejudicial error in refusing to charge on that 
theory of the defendant’s innocence. 

In McAfee v. U. S., 105 Fed. 2nd 21 at page 26, this Court 
says: 

“While some reliance may be placed by the trial 
judge upon the capacity of a jury to understand the 
implications of instructions, nevertheless both of the 
parties are entitled to have the jury informed on the 
whole of the instructions as to the law covering their 
respective theories of the case, there being evidence to 
support each theory.” 

Here the trial court erroneously drew an issue for the jury 
as to their belief in the veracity of Newkirk as opposed to 
that of Norman. (App. p. 44). Billechi, et al., v. U. S., 
No. 10525, decided Aug. 2,1950. 

The disadvantage to which the appellant was put was 
amplified when the Court gave a passing pat of approval 
on the disinterested character of Newkirk’s testimony. 
(App. p. 44). In the light of counsel’s specific objection, 
the Court committed reversible error when it refused to in¬ 
struct as requested. 

For where the evidence presents a theory of defense, and 
the Court’s attention is particularly directed to it, it is re¬ 
versible error to refuse to give any charge on such theory. 
Calderone v. U. S ., 279 Fed. 556; Cf. Meadows v. U . S., 
65 App. D. C. 275, 82 Fed. 2nd 881. 

4. 

Can the Inference of Possession Suffice To Convict Under 
Section 2590 (a) and Furnish the Sole Basis for Invoca¬ 
tion of the Statutory Presumption of Guilty Under the 
Provisions of Section 2593 (a). 

In the case at bar the defendant stands convicted of the 
transfer of marihuana without requiring an order form, 
under Section 2590 (a), and in count two, of being a “trans¬ 
feree” and having failed to pay the requisite tax as de- 
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i scribed in Section 2593 (a). To support this legally it is 
necessary that, first, the defendant must have had posses¬ 
sion of the marihuana at some time, next, for count one, 
that defendant did transfer that marihuana to at least one 
of the persons named in the indictment. For count two 
however, the possession of the defendant must be that of a 
transferee. 

The only direct testimony is that Norman actually had 
! possession of the marihuana and transfered it to certain 
narcotic officers. The connection that appellant had with 
marihuana appears only by inference ot be drawn from 
extra-judicial statement of Norman and appellants alleged 
statement that **either he or Norman” would return at 8:30 
(or 10:30) to deliver marihuana. At any event the pre¬ 
requisite fact is that of possession. Under count one such 
! possession must be such that appellant would be able to ef¬ 
fect a change in possession. Such inferences do not meet the 
i obligation of the government to prove the defendant’s guilt 
beyond a reasonable doubt, they cannot exclude every hy¬ 
pothesis but that of innocence. The inference of possession 
in Neal must precede the fact of the transfer, but the infer¬ 
ence of transfer by appellant cannot rely upon an inference 
of possession. In Zoline, Federal Criminal Law and Pro¬ 
cedure, #324, the rule is announced as follows: “A con- 
i structive possession is not sufficient to hold a person re¬ 
sponsible on a criminal charge”. Here the possession in 
appellant is not only constructive, if at all, but arises solely 
by inference. (App. p. 36). 

Under the second count the appellant is charged with 
being a transferee, and not having paid the tax, as pro¬ 
vided in Section 2593 (a), of Title 26, United States Code. 
This section deals with the unlawful possession of mari- 
i huana. It provides for the punishment of a transferee who 
has not paid the transfer tax provided for in Section 2591 
of the same Title. There is no provision in Section 2593 (a) 
for the punishment of a transferor who is also liable for 
a tax on a transfer made in violation of Section 2591 (a). 
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Moreover, appellant is charged in the indictment with be¬ 
ing a transferee, in the second count, and not a transferor 
liable for the tax. Section 2590 of Title 26. Why appellant 
was charged with being both transferor and transferee is 
beyond the writer. Under the facts in the case Newkirk, 
Pappas, McPartland, can be the only transferees. To say 
that an inference may arise where testimony, bill of par¬ 
ticulars, count one, negate the existence of such fact is 
impudent to orderly thinking, but to employ that inference 
to usher into the judicial scales the presumption of guilt 
under Section 2593 (d) is diabolical. 

Furthermore, marihuana is indigenous to the soil of the 
District of Columbia, the inference that someone trans¬ 
ferred the marihuana to Neal is an inference neither sup¬ 
ported in the evidence or by fact. That presumption can 
only be invoked upon actual possession by Neal. The de¬ 
fendant is entitled to a jury trial upon facts, not on one in 
which they only consider statutory presumptions founded 
on inferences. This the law forbids. 

In United States v. Russo, 123 Fed. 2nd 420, the Court 
said, in reversing a conviction in which reliance was had on 
two presumptions: 

“That the conviction of the defendant rested on a 
presumption based on another presumption, and that 
in order to justify conviction of crime on circumstan¬ 
tial evidence, it is necessary that directly proven cir¬ 
cumstances be such as to exclude every reasonable 
hypothesis of guilt. A presumption may not be rested 
on another presumption.’’ 

There is no testimony as to how or when any of the mari¬ 
huana was acquired, or from whom. Your petitioner says 
that, as applied in the instant case, the presumption is un¬ 
reasonable and arbitrary and violates the due process 
clause of the Fifth Amendment. 

Bailey v. Alabama , 219 U. S. 219, 55 L. Ed. 191. 
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This Court announced the rule in Western A. R. Co. v. 

Henderson, 279 U. S. 639, 73 L. Ed. 884, at page 888: 

* 4 Legislation declaring that proof of one fact or 
group of facts shall constitute prima facie evidence of 
an ultimate fact in issue is valid if there is a rational- 
connection between what is proved and what is to be 
inferred. ... A statute creating a presumption that 
is arbitrary or that operates to deny fair opportunity 
to repel it, violates the due process clause of the 14th 
Amendment*. Legislative fiat may not take the place 
of fact in the judicial determination of issues involving 
life, liberty or property.” 

Cf. Heiner v. Donnan, 285 U. S. 312, 76 L. Ed. 772, 
at 779. 


5. 

The Indictment Was Duplicitous and Vague. 

In the first count of the indictment the appellant and 
Norman, co-defendant, are charged with the transfer of 
marihuana to three persons, namely Newkirk, Pappas and 
McPartland. The bill of particulars identifies the mari¬ 
huana in the indictment as 25 marihuana cigarettes, and, 
further sets forth that Norman handed 10 cigarettes to 
Pappas and 15 to McPartland. There was no attempt to 
show an actual transfer of any cigarettes or marihuana to 
Newkirk nor was there described any disposition of ciga¬ 
rettes which amounted to a change in the possession of 
marihuana, from Neal or Norman, to Newkirk. The word 
transfer, as used in title 26, Section 2590 (a), is defined in 
Section 3238 (d) of the same Title, as follows: 

‘‘The term * transfer ’ or ‘ transferred ’ means any 
type of disposition resulting in a change in possession, 
but shall not include a transfer to a common carrier 
for the purpose of transporting marihuana.” 

Under the statutory definition above it is plain that each 
physical delivery of cigarettes, 10 to Pappas and 15 to Mc- 

* The due process clause under the Fifth Amendment is co-extensive with 
that under the 14th with reference to the restraint imposed. 
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Partland, charges a separate violation of the statute as laid 
in count one. 

Hence, under the language of the statute, there could 
never have been a transfer to Newkirk, since there never 
was a change of possession of marihuana from Norman or 
Neal to Newkirk. Moreover, since this alleged transfer 
from Neal or Norman to Newkirk must now be taken as 
wholly imaginary, the government, having offered no proof 
in support thereof, appellant was entitled to a judgment of 
acquittal. But the rendition of such a judgment could not 
be accommodated as it could if appellant had been charged 
with the Newkirk transfer in a separate count. 

The trial Court took the position that this was a “joint” 
transfer. (App. pp. 11, 43). Just what the Court meant by 
this is difficult to understand. The transfer could not have 
been joint, unless the transfer was to be considered the 
joint act of Norman and Neal. That would not supply a 
resolution of the objection that transfers made to Pappas 
and McPartland were charged in the same count. It is in¬ 
escapable that the testimony of Pappas and that of Mc¬ 
Partland tended to show the commission of two crimes. 
The mere sale of marihuana is not prohibited by the stat¬ 
ute, nor is an agreement to transfer marihuana specifically 
punished. As a tax statute, it concerns itself with the 
physical transfer of the drug, and regulates it. There was 
no necessity to charge more than one crime in count one of 
the indictment. This device taxes the defense because ap¬ 
pellant was required to defend against each one success¬ 
fully in order to expect a not guilty verdict. Under the 
Court ruling that the transfers to the three, as charged, 
only amounted to a “joint transfer” the prerogative of de¬ 
fending against each one was withdrawn. The government 
enjoys, under the circumstances, a multiple choice under 
the language of the first count and may prevail upon proof 
of either the Pappas or McPartland transfers (App. pp. 20, 
30, 33, 38), while defendant must controvert both. What 
would prevent the government from camouflaging the 
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* ‘real’ ’ transfer between two decoys so that a defendant 
would have the disquieting election of choosing “under 
which shell the pea lies?” 

The situation with reference to count two of the indict¬ 
ment is also not without difficulty. In count two both de¬ 
fendants are charged with being “transferees’’ as contra¬ 
distinguished from being charged as transferors in count 
one. (App. p. 3). The bill of particulars shows that there 
never was a time when the marihuana was transferred to 
Neal at any event. It is hard to conceive of a legal theory 
which would permit two persons, one theoretically a princi¬ 
pal and the other his agent, to transfer marihuana to three 
other individuals and then, and upon evidence of having 
transferred the drug to be ipso facto transferees. It is con¬ 
ceivable how Norman might be considered a transferee, but 
as to Neal the bill of particulars excludes what the indict¬ 
ment asserts. It cannot be said that an indictment proclaim¬ 
ing Neal a transferee, coupled with a bill of particulars es¬ 
tablishing that he was not a transferee, but a transferor, if 
anything, is good as against a motion to dismiss. (App. pp. 
4,7). 

Where uncertainty and confusion flow from an indict¬ 
ment, and bill of particulars lending substance to the preju¬ 
dice, it was reversible error to overrule defendant’s motion 
to dismiss. Due process envisions and prescribes that the 
function of an indictment is to inform the defendant of 
what he is required to defend, and the function of a bill of 
particulars be directed to clear specific inadequacies, so 
that a' defendant may be informed with certainty of the 
offense he is required to meet. If it fails in this, the indict¬ 
ment is fundamentally and substantially bad. Neverthe¬ 
less, the court below was of the opinion that the indictment 
and bill of particulars fully informed the defendant in 
these respects. However, it seems a paradox that the Court 
should conclude that the defendant was more fully apprized 
by the indictment and bill of particulars of what he was 
required to defend than the government evidently was of 
what it was going to prove. 
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This Court in the case of McMullen v. United States, 68 
App. D. C. 302, says at page 307: 

“The trial below, as we think, as amply shown by 
the record contains manifest evidences of bewilder¬ 
ment in its objective, and in these circumstances we 
feel that if would be improper to affirm the verdict of 
guilty; for, as Judge Crane said in People v. Zam- 
bounis, 251 N. Y. at page 94, 167 N. E. 183, 184: 

‘Forms and procedure still have their place and 
purpose in the administration of the law; without 
them we would have chaos. Much impatience is be¬ 
ing shown with the technicalities of the law, and at 
times it is justified. The requirement that an indict¬ 
ment and an information must state the crime with 
which the defendant is charged, and the particular 
act or acts constituting that crime is more than a 
technicality; it is a fundamental, basic principal of 
justice and fair dealing, as well as a rule of law/ ” 

CONCLUSION. 

The premises considered, it is sincerely urged to the 
Court that the judgment in this cause be reversed. 

Respectfully submitted, 

Henry Lincoln Johnson, Jr., 
307 E Street, N. W., 

Curtis P. Mitchell, 

B. Dabney Fox, 

2002 Eleventh Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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B Filed Mar. 1, 1950. 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1683-49 
United States of America 
v. 

Robert J. Neal 

Notice of Appeal 

The defendant in the above-numbered criminal cause does 
hereby give notice of appeal to the United States Court of 
Appeals for the District of Columbia from the judgment 
entered in the above said cause for the reasons as follows: 

1. That the judgment was contrary to law. 

2. That the judgment was contrary to fact. 

3. That the judgment was contrary to the weight of the 
evidence. 

4. That the Court committed prejudicial errors. 

5. That the constitutional rights of the appellant were 
violated; and for such other and further reasons as will be 
set forth in a statement of errors to be filed hereafter. 

Curtis P. Mitchell 
Attorney for Appellant 
2002 Eleventh Street, N. W.—ADams 3233 

I hereby certify that a copy of this Notice of Appeal was 
delivered to the Office of the United States Attorney for the 
District of Columbia on the 1st day of March, 1950. 

Curtis P. Mitchell 

A True Copy 
Test: 

Harry M. Hull, Clerk, 

By: Helen M. McIntosh, 

Deputy Cleric. 
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110 Filed in Open Court Nov. 14, 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
October Term, 1949 
Criminal No. 1683-49 
Grand Jury No. Orig. 

Vio. Secs. 2591(a) and 2593(a), Title 26, U. S. Code 
The United States of America 
v. 

Andrew Norman, Robert J. Neal 

Indictment 

The Grand Jury charges: 

On or about May 26,1949, within the District of Columbia, 
Andrew Norman and Robert J. Neal transferred about 
twenty-five marihuana cigarettes to William H. Newkirk, 
Joseph F. McPartland and Frank G. Pappas, not in pursu¬ 
ance of written orders of William H. Newkirk, Joseph F. 
McPartland and Frank G. Pappas on forms issued for that 
purpose as provided by law. 

Second Count : 

On or about May 26, 1949, within the District of Colum¬ 
bia, Andrew Norman and Robert J. Neal, being transferees 
of marihuana required to pay the transfer tax imposed by 
Section 2590, Title 26, United States Code, obtained about 
twenty-five marihuana cigarettes without having paid such 
tax. 

George Morris Fay 
Attorney of the United States in 
and for the District of Columbia 

A True Bill: 

Maurice W. Harrell 
Foreman 
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113 Filed Dec. 8, 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Criminal Division 
Criminal No. 1683-49 
The United States of America 
v. 

Andrew Norman, Robert J. Neal 

Motion to Dismiss Indictment 

Come now the defendants in the above-entitled cause, by 
and through their attorney, Curtis P. Mitchell, and move 
this Honorable Court to dismiss the indictment in the sub¬ 
ject cause, and as reasons therefor state as follows: 

1. That the defendants appeared before the United States 
Commissioner for the District of Columbia, at which time 
they were informed that they would be granted a hearing; 
that notwithstanding their objections, the cause before the 
Commissioner was repeatedly continued at the request of 
the United States Government, with the expressed design 
and purpose calculated to avoid granting the defendants a 
hearing as required by law. The defendants, to date, have 
not been granted a hearing. 

2. That the evidence submitted to the Grand Jury was 
insufficient to justify the return of the indictment. 

3. The defendants complain that their detention and the 
charges against them are illegal and in violation of both 
their substantive and adjective rights as guaranteed by the 
Constitution of the United States, Acts of Congress and 
the Federal Rules of Criminal Practice. 

4. And for such other and further reasons as may be 
urged upon the hearing of this motion. 

Curtis P. Mitchell 

2002 Eleventh Street, N. W.—ADams 3233 

Attorney for Defendants 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
FRIDAY, JANUARY 13,1950 

126 The Court: Why do you say one sale? 

Mr. McKinley: I understand the point is being 
used in both cases. There is a sale in 1683 and two sales 
covered in Indictment 1689. I did not mean to indicate that 
there were three separate sales covered in Count 1 of 1683, 
as defense counsel interpreted it. Count 1 in 1683 reads: 

“On or about May 26,1949, within the District of Colum¬ 
bia, Andrew Norman and Robert J. Neal, transferred about 
25 marijuana cigarettes to William H. Newkirk, Joseph F. 
McPartland, and Frank G. Pappas, not in pursuance of 
written orders of William H. Newkirk, Joseph F. McPart¬ 
land, and Frank G. Pappas, on forms issued for that pur¬ 
pose as provided by law.” 

The Court: If there was just one sale, why do they use 
the word “orders” instead of “order”? Wouldn’t one 
order be enough? 

Mr. McKinley: One order would be enough, but it was 
drafted that way, I presume, to cover just the point defense 
counsel is making here, that the Government had gone on 
record to show that no order was presented, and it was 
drafted, I presume, to show that the sale was made on this 
particular date, and that the Government did not give any 
of those individuals an order at the time, to make it broad 
enough to cover an objection by the defendant that he didn’t 
know whether an order was given to two of the peo- 

127 pie which were not covered in the count. 

Mr. Johnson: But, if Your Honor please, the an¬ 
swer to that simply is this, the order only has to be given 
to the person who came by it, not anybody else, and the 
Government is alleging a violation of law occurred, and that 
marijuana was transferred to a certain person or persons, 
and they claim, if that is true, and that fact is found, and 
this man is arrested and charged, there must be some of¬ 
fense, the identity of the man he transfers it to and who 
transfers it is essential to the charge. 
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If the Government don’t know to whom it was trans¬ 
ferred there is no charge, and if they do know they shouldn’t 
leave it up in the air, but they should say who they trans¬ 
ferred it to, and that is the gist of the offense. 

The Court: But they say the transfer was to the three 
narcotic agents. 

1 Mr. Johnson: Yes, and if that is true there are three 
different offenses. If that is what they mean, that there 
were three transfers charged in this one count, then the 
count is had. 

Mr. Mitchell: It is duplicitous. 

The Court: But he says they only expect to show one 
transfer. 

Mr. McKinley: I have no objection to giving the 
12S background on it, if it satisfies the defendant, and 
it can bring the issue out so that it can he decided 

here. 

Mr. Mitchell: Before you make that disclosure, I want 
to make known the position of the defendant NeaL Of 
course, our position is that it is duplicitous, and I don’t 
want him to be under any mistaken impression, because 
we t hink the indictment is duplicitous in that it charges 
different offenses in a separate count. 

The Court: What were you about to say! 

Mr. McKinley: Yes, I was looking through this to get 
the information to bring that out. On May 26, 1949, agent 
Newkirk met defendant Norman, and he introduced New¬ 
kirk to defendant Neal. Agent Newkirk arranged to pur¬ 
chase fifteen dollars worth of bulk marijuana, and gave 
Neal fifteen dollars in U. S. funds. Neal told the agents 
to return about 8:30 p.m. At that time agent Newkirk re¬ 
turned with agents Pappas and McPartland. Defendant 
Norman met the agents at the place arranged, and Norman 
stated that he was unable to obtain hulk marijuana and 
asked the agent if he would be satisfied with marijuana 
cigarettes. 

He gave McPartland 15 cigarettes and Pappas 10 mari¬ 
juana cigarettes in exchange for fifteen dollars which New- 
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kirk had previously given to Neal. A sale was made and the 
appointed time made for delivery. At that time the nar¬ 
cotic agent returned with two associates, and at that time 
one of the defendants gave one of the agents 15 

129 marijuana cigarettes and handed the other agent 10 
other marijuana cigarettes in exchange for the fif¬ 
teen dollars. 

It was one transaction at one time. One agent had ar¬ 
ranged for the sale and had paid one of the defendants 
some money. A defendant kept the appointment and, in 
exchange for this money, handed the two associates, one 
so many cigarettes and the other so many cigarettes, in 
keeping with their agreement and in consideration of the 
money that had been paid before. 

Now, the Government takes the position that that is one 
transaction, that agent Newkirk was buying the cigarettes, 
he had these two associates along with him, who he repre¬ 
sented he was buying the cigarettes for, so the cigarettes, 
instead of being delivered to Newkirk, were handed over 
to his two associates at his direction, so that the Govern¬ 
ment takes the position that that is one sale, and I believe 
that supplies the information on that case that defense 
counsel wants to know. 

Mr. Johnson: Then on that statement we ask that it be 
dismissed as duplicitous because he shows two transactions 
mentioned in the one count. 

The Court: The Court rather agrees with the analysis 
of Mr. McKinley. That motion will be overruled. 

You have a motion pending? 

130 Mr. Mitchell: Yes, Your Honor, my motion is the 
same thing,’ of course. In view of the disclosure 

made by the Government, however, I should like at this 
time to ask Your Honor to dismiss the indictment as to 
the defendant Neal. According to Mr. McKinley’s state¬ 
ment, he said that the agent Newkirk at some time or other 
gave to the defendant Neal some sum of fifteen dollars 
for some bulk marijuana. However, it develops that if 
there was any consummation of any sale under the rationale 
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advanced by Mr. McKinley, no sale was ever made by Neal, 
and no showing that there was any operation between Neal 
and Norman, and that any sale that was made was made 
between the agent or agents and defendant Norman and 
not Neal. I don’t know how he would propose to get around 
that by his own explanation, his own statement. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
FEBRUARY 8 AND 9, 1950. 

5 

OPENING STATEMENT IN BEHALF OF THE 
UNITED STATES. 

Mr. McKinley: If the Court please, and members of the 
jury, in this case the Government will produce evidence to 
show that on May 26, 1949, Narcotic Agent William New¬ 
kirk was introduced to the defendant, Robert J. Neal, by 
one Andrew Norman. This introduction took place at 
about 9:30 p.m. on May 26 of last year, in front of the 
Dunbar Hotel, which is located at 15th and U Streets, 
Northwest, here in Washington, D. C. 

It will be shown that Agent Newkirk told the defendant 
Neal that he wished to buy $15 worth of bulk marihuana, 
and that he was making this purchase for two college men 
here in town who wanted the marihuana. It will be shown 
that the defendant Neal told Agent Newkirk that he didn’t 
know whether he could get the bulk marihuana or not, but 
he would make an effort and if he couldn’t get the bulk 
marihuana, he would have to sell him cigarettes. 

It will be shown that the defendant Neal made 

6 arrangements with Agent Newkirk to meet him at 
the same location about an hour later, which would 

be about 10:30 p.m. on that same day; that Agent Newkirk 
said he would be there at that time, either he or Andrew 
Norman, who is a friend of Neal. 

The evidence will show that Agent Newkirk then got 
in touch with Narcotic Agent McPartland and Narcotic 
Agent Pappas and took these two agents with him back to 
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the arranged meeting place. It will be shown that at that 
time Andrew Norman was there, and the defendant Neal 
wasn’t there. The evidence will show that Norman had a 
conversation with Agent Newkirk and tendered or offered 
him 15 marihuana cigarettes. 

And I should have said, Agent Newkirk, at the time of 
the previous transaction at 9:30, of this previous agreement 
with Neal, Neal told Newkirk he would have to pay him in 
advance $15 for the marihuana, and that Newkirk gave him 
$15 at that time, and then returned an hour later and 
picked up the cigarettes. 

After Norman had the conversation with Newkirk, he 
tendered him the 15 cigarettes, in return for the money 
which he had paid to Neal. 

It will be shown that after a conversation between New¬ 
kirk and Norman, that Norman then turned the 15 ciga¬ 
rettes over to one of these other agents that had accom¬ 
panied Newkirk, and 10 over to the other agent. 

The evidence will show that the three agents then left 
the scene, marked and initialed the cigarettes which 
7 they had received; that these cigarettes were placed 
into a sealed evidence container, and remained in 
the custody of the agents until they were turned over to 
the United States Chemist in the same sealed condition. 

It will be shown that the United States Chemist made an 
examination of these cigarettes and found that they con¬ 
tained marihuana. 

The evidence will show that this transfer was not made 
in pursuance of a written order by Agent Newkirk, McPart- 
land or Pappas, on the forms issued for that purpose as 
provided by law. 

It will also be shown that Neal, being a transferee of 
marihuana cigarettes required to pay the transfer tax im¬ 
posed by law, obtained 25 marihuana cigarettes without 
having paid such tax. 

If the Government succeeds in establishing these facts, 
you will be asked to return a proper verdict at the proper 
time. 
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Mr. Mitchell: May it please Your Honor, the defense 
reserves its statement. May we come to the bench, Your 
Honor? 

The Court: Yes, indeed. 

(At the bench:) 

Mr. Mitchell: It is my understanding, if Your Honor 
please, that the reporter was looking for me this 

8 morning to supply me with a copy of the stipulation 
that had been given to us previously by the Govern¬ 
ment, and I wish to say that in my opinion the opening 
statement is not consistent with the previous stipulation 
that was given us. 

The Court: What is the stipulation? 

Mr. Mitchell: The stipulation that was given us was 
that— 

The Court: Where was the stipulation given? 

Mr. Mitchell: In open court, before Judge Letts. 

The Court: In what connection? 

Mr. Mitchell: In connection with the motion for bill of 
particulars. 

The Court: And what is the stipulation? 

Mr. Mitchell: The stipulation, the substance of it, as I 
recall it, was that Neal was contacted in the company of 
Andrew Norman, and he was asked to supply some bulk 
marihuana; that there was originally a transfer of money 
to Neal for the bulk marihuana; but that some time later 
Andrew Norman came back to the agents and told the 
agents that Neal could not get any bulk marihuana but 
that if they wanted it, he, Norman, would get them some 
cigarettes. 

I don’t know where that is. I understood from the Mar¬ 
shall that the reporter was here. My theory and my view 
of it under the circumstances are two: One, that certainly 
in that instance it would be too remote to show that 

9 this defendant Neal made the sale of cigarettes. Two, 
by the terms of this indictment, and in accordance 

with the statement made by Mr. McKinley, the indictment 
would certainly be duplicitous, because he allowed that as 
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far as the contact was concerning Neal, it was with one 
Agent, Newkirk; but as I read that indictment, it is 
allegedly a transfer of marihuana to three other persons. 

The Court: To three persons? 

Mr. Mitchell: Yes. 

The Court: That doesn’t make it duplicitous. Whether 
an indictment is duplicitous must be determined from the 
allegations of the indictment. I construe this allegation 
in the indictment that the transfer was to the three persons 
jointly. 

Mr. Mitchell: That could be. The only thing, I think the 
language, I don’t have it before me, I think the language 
is a little poor. j 

The Court: That might be—“Andrew Norman and Rob¬ 
ert J. Neal transferred 25 marihuana cigarettes to William 
H. Newkirk, Joseph F. McPartland and Frank G. Pappas”. 
There is no duplicity there; but, as to your first point, 
what do you say about the stipulation? 

Mr. McKinley: If Your Honor please, there was an oral 
statement by me in court in settlement of the motion for 
bill of particulars. 

10 The Court: Was it in the nature of a stipulation, 
or a concession? 

Mr. McKinley: It was a concession, furnishing informa- j 
tion. 

The Court: It was the concession of facts, it was the 
statement of facts that the Government conceded? 

Mr. McKinley: No; if Your Honor please, it was a state- | 
ment of the facts as indicated by the agent’s report. There 
was a bill of particulars asking to see the report or be 
furnished this information. I agreed to furnish certain 
information from the report and read it into the record, I 
in answer to the bill of particulars. It wasn’t a stipulation, •! 
or an agreement that that was so. It was merely furnish- ! 
ing information from the report. 

The Court: Wasn’t that in the nature of a bill of particu¬ 
lars, except that it was furnished orally? 

Mr. McKinley: That is correct. 
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The Court: Then the Government would he bound by 
it, wouldn’t it? 

Mr. McKinley: I presume it would be. 

The Court: Has Mr. Mitchell correctly stated what the 
statement was? 

Mr. McKinley: No, if Your Honor please. 

The Court: Have you a copy of it? 

11 Mr. McKinley: I haven’t a copy of the transcript, 
if Your Honor please; but I read it from the state¬ 
ment. 

The Court: Let me see that. I think that would be suf¬ 
ficient. Suppose you read it into the record now so it will 
be a part of this record. 

Mr. McKinley: If Your Honor please, all the information 
I got was furnished from here. It was briefed so it would¬ 
n’t be in the same words in which I gave it in court, but 
there would be nothing inconsistent with this, and that is 
that on May 26, 1949, about 9:30 p.m., Narcotic Agent 
William H. Newkirk met the defendant Neal at the Dunbar, 
at 15th and U Streets, Northwest, Washington, D. C. The 
defendant Norman introduced Agent Newkirk to the defen¬ 
dant Neal. Agent Newkirk arranged for the purchase of 
$15 worth of bulk marihuana and gave the defendant Neal 
$15 in United States funds. Neal told the agent to return 
about 10:30 p.m. Agent Newkirk then left the scene. He 
returned about 10:30 p.m. with the “two college boys,” 
Agents Frank G. Pappas and J. F. McPartland. 

The defendant Norman met the three agents in front of 
the hotel. He said Robert Neal had been unable to obtain 
the bulk marihuana and asked that the agents be satisfied 
with marihuana cigarettes. Thereupon he gave Agent Mc¬ 
Partland 15 cigarettes and Agent Pappas 10 marihuana 
cigarettes, in exchange for the $15 which Agent Newkirk 
had previously given to the defendant Neal. 

12 The Court: Perhaps I missed something in your 
opening statement. What is the inconsistency be¬ 
tween this statement and the opening statement Mr. Mc¬ 
Kinley made just now? 


13 


Mr. Mitchell: He says there was an arrangement made 
between Agent Newkirk and this defendant Neal, for mari¬ 
huana cigarettes. 

The Court: Did you say that? 

Mr. McKinley: I don’t remember saying that. 

Will you say it again, Mr. Mitchell? 

Mr. Mitchell: I can be wrong. 

The Court: Do you stand on your statement you have 
just now read? 

Mr. McKinley: Yes, if Your Honor please. There will 
be additional evidence, of course. This doesn’t have all 
the conversations in it. But I will stand by it, as far as 
it goes. 

The Court: In other words, as I understand the state¬ 
ment, Norman introduced Newkirk to Neal? 

Mr. McKinley: That is correct, if Your Honor please. 

The Court: Newkirk and Neal made an arrangement 
whereby Neal was to deliver some marihuana to Newkirk, 
and Newkirk paid $15 to Neal? 

Mr. McKinley: Yes, sir. 

The Court: Neal, however, never delivered any 
13 marihuana to Newkirk, but at a later time Norman 
came to Newkirk and told Newkirk that Neal was 
unable to deliver any marihuana, and that he, Norman, 
would deliver some marihuana cigarettes instead. Is that 
correct? 

Mr. McKinley: That is correct, with this addition, if 
Your Honor please: It will come out in additional conver¬ 
sations that Neal was Norman’s supplier, and that the agent 
told Norman he wished to deal directly with his supplier 
so that he could get bulk marihuana instead of the ciga¬ 
rettes. 

The Court: It will come out what? 

Mr. McKinley: It will come out that Agent Newkirk— 

The Court: No, before that, who was whose supplier? 

Mr. McKinley: Neal, on trial now, was the one who sup¬ 
plied Norman with the cigarettes. 
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The Court: I was going to say, under the statement as 
you now make it, I would have to direct a verdict for the 
defendant, unless you are going to show that the cigarettes 
which Norman delivered to Newkirk were in turn obtained 
by Norman from Neal. 

Mr. McKinley: Yes, sir. 

The Court: Because that is a very necessary link here. 

Mr. McKinley: What the evidence will show on that point 
is that Newkirk paid Neal the $15 for the marihuana, and 
he wanted bulk marihuana if he could get it. Then Neal’s 
agent for that purpose kept the appointment for the 
14 purpose of making the delivery. 

The Court: WTio is Neal’s agent? 

Mr. McKinley: That is Norman. 

The Court: But you would have to show agency there. 
How are you going to show agency? 

Mr. McKinley: Through the conversation at the begin¬ 
ning of the transaction. 

May I give it in a little more detail? 

The Court: Yes. 

Mr. McKinley: Agent Newkirk—and this is out of the 
presence of the jury— 

The Court: Yes, of course. 

Mr. McKinley: —had made previous purchases from 
Norman of marihuana cigarettes. He wanted to get to this 
supplier; so he told Norman what he wanted to do was to 
talk to his supplier, because he thought he could get a better 
arrangement, a cheaper rate. So Norman introduced him 
to his supplier, who is Neal; and at that time he gave Neal 
the $15 for the marihuana, and Neal said he wasn’t sure 
whether he could get the bulk marihuana or have to give 
him cigarettes, and for him to be back there at 10:30, an 
hour later, and he would deliver it to him. WTien he came 
back there, Neal wasn’t there, but had left the cigarettes 
with Norman. 

The Court: How are you going to show that Norman 
obtained the cigarettes from Neal? Have you evidence of 
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that? Unless you have, I may have to direct a 

15 verdict. 

Mr. McKinley: May I ask this, if Your Honor 
please? Since the defendant Norman plead guilty, I this 
morning have instructed our agents, since he has already 
plead guilty in that case, to contact him down the cell and 
see if he is willing to come up here and tell the truth in this 
case. They should be ready with a report on that now. 
May I contact them on that? 

The Court: Yes, indeed. 

Mr. Mitchell: I am wholly agreeable. 

(Counsel having returned to the trial table, and following 
the disposition of other Court business:) 

(At the bench, Mr. McKinley having returned to the 
courtroom:) 

Mr. McKinley: If Your Honor please, I have personally 
talked with the defendant Norman and I am satisfied that 
the Government cannot depend on him, and so we don’t 
intend to put him on and vouch for him. So all the evidence 
we have is what I gave the Court in my summary here, and 
we are weak on the point of agency. 

The Court: I will hear you on the question as to whether 
I should not direct a verdict. 

Mr. McKinley: All right, if Your Honor please. The 
Government’s evidence will show, if Your Honor please, 
that Agent Newkirk made the arrangements for the pur¬ 
chase directly with Neal; he gave him the $15 for 

16 the bulk marihuana. There was some question at 
that time as to whether he would he able to supply 

them with the bulk marihuana. If he didn’t supply them 
with bulk marihuana, he would supply them with mari¬ 
huana cigarettes. 

Neal made arrangements with Agent Newkirk to meet 
him at the same location an hour later, at which time he 
would deliver the marihuana. Agent Newkirk kept the ap¬ 
pointment, and instead of Neal being there, his associate, 
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Norman, was present, and told the agents that—and of 
course this is hearsay and we won’t be able to get that in— 
Norman was there, and Norman, in keeping with the pre¬ 
vious agreement tendered the cigarettes to Newkirk and, 
after a conversation with him, delivered them to the accom¬ 
panying agents. The only thing that will strengthen the 
case now is, the argument is, that Neal had accepted the 
money for the cigarettes and said that he and Norman 
would be there later on to deliver the cigarettes. He wasn’t 
there. 

The Court: Did he say that he or Norman would be 
there? 

Mr. McKinley: He said they would be there, meaning the 
two. 

The Court: I think that is enough to make a case. I 
am going to let you go ahead and see what you can prove. 
The Court of Appeals has said, anyway, that in a criminal 
case particularly a verdict should not be directed on the 
opening statement of counsel, unless it is an excep- 
17 tionally weak case. 

You may renew your motion at the close of the 
Government’s case. I think in the interests of justice you 
should be permitted to prove whatever case you have. 

• •••*••••• 

William H. Newkirk, called as a witness in behalf of the 
United States and, being first duly sworn, was examined 
and testified as follows: 

Direct examination 

By Mr. McKinley: 

Q. State your name, please. A. Wiliam H. Newkirk. 

Q. What is your position? A. Federal Narcotic Agent. 

Q. Do you know the defendant, Robert James Neal, on 
sight? A. Yes, sir, I do. 

Q. Did you have occasion to see him on May 26, 1949? 
A. Yes, sir, I did. 
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Q. And approximately what time? A. A little 

18 after 9:30 p.m. 

Q. "Who else, if anyone, was present? A. Andrew 

Norman. 

Q. Will you tell us what, if anything, transpired at that 
place at that time? A. Yes, sir; I had a conversation— 
The Court: Where was this? 

By Mr. McKinley: 

Q. Where was this? A. This was located at the Dunbar 
Hotel, Your Honor, Washington, D. C. 

Q. And where is the Dunbar Hotel located, in Washing¬ 
ton, D. C.? A. The Dunbar Hotel is located on 15th Street, 
and U Street, Washington, D. C. 

The Court: Very well; you may proceed. 

The Witness: I met the defendant— 

By Mr. McKinley: 

Q. Was this meeting inside or outside the hotel? A. The 
meeting was on the inside of the hotel, sir. 

Q. Tell us what transpired at that time, if anything. A. 
I met the defendant, Mr. Neal, in the Dunbar Hotel, through 
the means of Andrew Norman. Andrew Norman intro¬ 
duced me to Mr. Neal. 

The Court: Was Norman present at that time? 

The Witness: He was, Your Honor. When he 

19 came up to me, he said to Andrew, “Is this the fellow 
you talked to me about over the telephone?” and 

Andrew said, “Yes, he is. ,, 

By Mr. McKinley: 

Q. By “Andrew” you mean Andrew Norman? A. Yes; 
and Mr. Neal asked me what did I want. I told him I 
wanted to purchase $15 worth of marihuana, loose mari¬ 
huana. Mr. Neal told me he had no loose marihuana, that 
all of his marihuana had been rolled up into cigarettes. I 
told Mr. Neal I was getting marihuana for two college 
boys attending the University of Maryland, and that they 
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had instructed me to get bulk, loose marihuana for them. 
And I asked him if he could supply me with loose mari¬ 
huana. He told me he didn’t think he could supply me 
with loose marihuana, but he could supply me with mari¬ 
huana cigarettes, that he had a supply of marihuana ciga¬ 
rettes in his room. 

I told him I don’t know, I don’t know whether I should 
get marihuana cigarettes or not, because I promised these 
two college boys I would get loose marihuana, I said, and 
I should get in touch with them and ask them.' I said “I 
can call them.” And he said, “Well, I tell you, I will get 
in touch with my supplier and you can come back at 10:30 
and I will see if I can get loose marihuana for you, and 
if I cannot get loose marihuana, I am sure I can get mari¬ 
huana cigarettes.” 

And he said I was required to pay him an amount 
20 of money in advance for the marihuana; and I paid 
him $15 in advance. 

Then I called Agent McPartland and went to where Agent 
McPartland was; and we returned to the hotel—Agent Mc- 
Partland and Agent Pappas and I returned to the hotel 
about 10:30 p.m. Andrew Norman was standing in front. 
Andrew Norman got in the car, when we invited him in the 
car, and when he got in the car, I asked him if he had 
gotten marihuana from the supplier. 

Mr. Mitchell: Objection, Your Honor. 

By Mr. McKinley: 

Q. Was the defendant Neal there at the time of the con¬ 
versation? A. No, he wasn’t. 

Q. Then don’t tell anything that was said. Just tell what 
was done or what you saw; but don’t tell any conversation. 
A. I had a conversation with Andrew Norman; Andrew 
Norman made a gesture to me; and as a result of a gesture 
he made to me— 

Q. What do you mean, a gesture? A. He made a gesture 
to hand me something. 

The Court: Who made that gesture? 
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The Witness: Andrew. 

The Court: Andrew who? 

The Witness: Andrew Norman made a gesture to 
21 hand me some cigarettes, and I directed him to Agent 
McPartland and Agent Pappas. Agent McPartland 
received 15 marihuana cigarettes from Andrew Norman, 
and Agent Pappas received 10 marihuana cigarettes from 
Andrew Norman, as a result of the money I had paid— 

Mr. Mitchell: Objection, Your Honor. 

The Court: Strike out “as a result of the money.” Just 
tell us what happened. 

The Witness: Yes, sir. 


22 By Mr. McKinley: 

Q. Going back to your conversation with the defendant, 
Neal, at about 9:30 p.m., was or was not anything said at 
that as to who would make delivery? A. He said that he 
would make the delivery, he or Andrew. If he didn’t make 
it, Andrew Norman would make it. 

Q. Was this transfer to you made in pursuance of a writ¬ 
ten of yours? A. No, sir. 

Q. On forms issued for that purpose as provided by law? 
A. No, sir. I had no written order forms, sir. 

The Court: I think in view of the next to the last an¬ 
swer, I think statements made by Norman on the second 
occasion would be admissible. 

Mr. Mitchell: That is with objection, Your Honor. 

The Court: Of course. 

By Mr. McKinley: 

23 Q. Will you tell the Court and jury what Norman 
told you, if anything, at the time you met him, at 

about 10:30 p.m. on May 26 at the Dunbar Hotel. A. Yes, 
sir. Norman got in the car and I asked Norman if he 
had the stuff, meaning the marihuana, the term used by 
the underworld for marihuana. I asked him if he had 
it, and he says he did not have it loose; that Bob was not 
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able to get any loose marihuana, and Bob had gone to a 
theater, or ball game, or some place, and had sent mari¬ 
huana cigarettes in the amount which would be equal to $15 
—he said $15 worth of marihuana cigarettes—and asked 
me if I would take them. 

1 I told him I didn’t know; I said, “These are the two 
college boys I was telling you about. Ask them if they 
want them.” 

So Agent McPartland says, yes, to “Give me 15,” and 
he gave Agent 15. And Agent Pappas says “I will take the 
other 10,” and he gave Agent Pappas the other 10. 

He had the original 25 wrapped in a napkin. Agent Mc¬ 
Partland took the napkin and wrapped his 15 in the napkin. 
And later the whole 25 was placed in the same napkin at 
the Bureau of Narcotics later that night. 

Q. And you initialed the napkin? A. I initialed the cig¬ 
arettes. 

Q. The cigarettes? A. Yes, sir. 

24 Mr. McKinley: You may inquire. 

Cross examination 
By Mr. Mitchell: 

Q. Mr. Newkirk, isn’t it a fact that in your conversation 
with the defendant Neal that the only thing that was there 
mentioned between you was bulk marihuana. A. That is 
not a fact, sir. 

Q. You never did ask the defendant Neal to get you any 
marihuana cigarettes? A. I told him I wanted— 

Q. Perhaps you didn’t understand my question, sir. A. 
I told him to get me marihuana, sir. 

Q. And you did tell him you wanted bulk marihuana; 
isn’t that true? A. I preferred bulk marihuana, yes, sir. 

Q. And during the course of that conversation, nothing 
at all was said by Norman, was there? A. Yes, sir; he was 
in the conversation. 

Q. What did he say, in the conversation? A. He intro¬ 
duced me to the defendant, sir. 
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Q. That is right. But as to your conversation with ref¬ 
erence to the matter of marihuana, Norman said nothing— 
isn’t that true? A. He made a gesture, he said he would 
deliver them, after the defendant said if he didn’t 

25 deliver them, Norman would. 

Q. Norman said to you that he would deliver the 
marihuana? A. If the defendant wasn’t available to de¬ 
liver it. 

Q. He said that? A. Yes, sir. 

Q. Didn’t you first tell us he made a gesture? A. Upon 
my arrival the second time at 10:30, yes, sir, I said he made 
a gesture. 

Q. Just now I was taking about the conversation— 

The Court: Mr. Mitchell 

Mr. Mitchell: I am going to put it in a question. Your 
Honor. 

The Court: When the conversation was first asked for, 
you made an objection and your objection was sound, and 
on the basis of the objection, Mr. McKinley withdrew the 
question which called for the conversation, and modified 
his question so as to limit the witness to stating what oc¬ 
curred, without stating the conversation. 

Later on, in view of the witness’ subsequent answers, I 
ruled that the conversation was admissible, and so Mr. 
McKinley went back and asked the witness to testify as to 
the conversation. So there is no inconsistency between the 
two. 

26 Mr. Mitchell: Except, if Your Honor please, that 
I am now making inquiry about the conversation 

that he claims was first had. 

The Court: You have a right to make the inquiry. 

Mr. Mitchell: Yes, sir. 

By Mr. Mitchell: 

Q. Did Norman participate in the first conversation you 
had, during which the defendant Neal was present? A. 
Yes, sir, he did. 
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Q. Now I want you to tell His Honor and the jury what 
Norman said in the presence of Neal. A. Norman intro¬ 
duced me to Neal. 

Q. Yes, sir. A. And told Neal I was the man he called 
up about on the telephone. Norman told Neal he would 
meet us in the lobby of the hotel. We met in the lobby 
there, and I was introduced to Neal by Norman. 

Q. Is this what happened during the conversation where 
1 Neal was present? Is that what you are telling us? A. I 
am at the introduction now, sir, and I was introduced to 
him. 

Q. The only thing I want you to tell us about, sir, is the 
conversation that was had, during which time you, Andrew 
Norman and the defendant Neal were present. A. Yes, sir. 

Usually when we purchase marihuana— 

27 Q. I just want you, please, sir, to tell me what 
happened on this occasion. A. I asked him about the 
quality of the marihuana, sir. And during the conversa¬ 
tion Norman stated it would be the same type marihuana I 
usually received from him. 

Q. Is that all of the conversation? A. And then we had a 
general conversation, the conversation I just discussed or 
stated with Neal. There was casual conversation, of 
course, that Norman participated in, of which I don’t re¬ 
member all the words. 

Q. At the time you made arrangements for the purchase 
of marihuana with Neal, you had no conversation, direct 
conversation, at that time with Andrew Norman—isn’t that 
true? A. Yes, sir; I did. 

Q. Well, will you tell us what that was? A. As to the 
quality of the marihuana. I asked Neal and Norman what 
kind of marihuana it was. Norman told me it would be the 
same type marihuana I had previously purchased from 
him. 

Q. And what did Neal say? A. Neal said it would be. 

Q. Then you had a further conversation then with Neal, 
didn’t you? A. Yes, sir. 
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28 Q. What was that? A. As to the money. 

Q. Right. A. He asked me how much I wanted, 
and I told him $15 worth, and I wanted bulk marihuana; 
and he told me he had no bulk marihuana available and 
only had marihuana cigarettes. And Neal told me he had 
only marihuana cigarettes and he could give me that 
amount in marihuana cigarettes immediately at that time; 
that all he had to do was to go up to his room and get it and 
bring it down. 

I told him the college boys for whom I was obtaining the 
marihuana wanted loose, bulk marihuana. Later on he 
told me he would obtain the bulk marihuana for me and, 
if he didn’t have the bulk marihuana he would probably get 
marihuana cigarettes, and I should return at 10:30. 

Q. And did he ever tell you—and just take your time, if 
you will, sir—that he would give you any marihuana ciga¬ 
rettes? A. Yes, sir; he did. 

Q. Now, isn’t it a fact, Mr. Newkirk, that when you first 
spoke to the defendant Neal, that you said you wanted two 
ounces of marihuana? A. I might have. 

Q. Is it now your recollection that you did, sir, or you 
did not? A. I told him I wanted $15 worth, sir, as 

29 much as $15 would bring me. 

Q. Wasn’t there first a conversation at which time 
it was indicated to you that to get the amount of bulk mari¬ 
huana you wanted, it would cost you $30? A. He said the 
particular price of marihuana would be $15 per ounce. 

Q. And he told you that to get as much marihuana as 
you wanted it would be $30, didn’t he? A. He might have. 

Q. And you then said you did not have $30? Isn’t that 
correct? A. He might have said that. 

Q. Didn’t you say it? A. We had a general converse 
tion, and I told him I had $15; that what money I had to 
spend at that time was $15. 

Q. How much money did you give him? A. I gave him 
$15, sir. 

Q. How did you give it to him?—five one’s and a ten, or 
two five’s? Or how did you give it to him? A. I don’t 
remember. 
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Q. Isn’t it a fact that you gave him a $20 bill and he gave 
you back $5? A. No, sir; I gave him the exact amount; I 
don’t know whether one dollar bills or five dollar bills; but 
I did give $15, and there was no change. 

30 Q. And had the money been given to you by one 
of the other agents? A. No, sir, it had not. 

Q. Had it been given to you at the office? A. It was my 
advance funds furnished me by the United States Govern¬ 
ment for the purchase of evidence. 

Q. After having given him the money, and you stated, I 
believe, sir, that he said he would attempt to get this bulk 
marihuana for you— A. Yes, sir, he did. 

Q. And after you had given him the money, you then 
left the premises? A. Yes, sir; after I had given him the 
money I left the premises. 

Q. How long was it before you returned? A. I returned 
at about 10:30, sir. 

Q. And you say then it was at that time you saw Andrew 
Norman? A. Yes, sir. 


33 William H. Newkirk returned to the stand and was 
examined and testified further as follows: 

Further cross examination 

By Mr. Mitchell: 

Q. Mr. Newkirk, on the direct examination you testified 
that a telephone call was made? A. Yes, sir. 

Q. Were you present? A. Yes, sir, I was. 

Q. And by whom was the call made? A. By An- 

34 drew Norman, sir. 

Q. And that was after you had met him in the 
lobby? A. Yes. 

Q. Did there come a time that Andrew Norman left your 
presence? A. No, sir. 

Q. He did not leave you? A. He and I remained together 
until we met the defendant, sir. 
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Q. Mr. Newkirk, isn’t it a fact that Norman left you and 
later came back with Mr. Neal? A. No, sir; that is not a 
fact, sir. 

Q. At the time you had this conversation with Mr. Neal, 
it was your intention, was it not, to deal directly with him, 
wasn’t it? A. With Mr. Neal? 

Q. Yes, sir. A. My intention was to deal with either Mr. 
Neal or Norman, sir. 

Q. When you testified on direct examination, didn’t you 
tell the Court that it was your intention to get to Mr. Neal 
or someone in order that you might obtain the marihuana 
at a cheaper price? A. At a cheaper price? 

Q. Yes, sir. 

35 The Court: Nothing was said about a cheaper 
price, as I recall it, on direct examination. 

Mr. Mitchell: Pardon me. 

By Mr. Mitchell: 

Q. Was it your intention, sir, to deal directly with the 
defendant Neal— 

The Court: He has already answered that question. 

Mr. Mitchell: May we come to the bench, Your Honor? 

The Court: No. He has answered the question. 

Mr. Mitchell: I think there is something I should call 
Your Honor’s attention to. 

The Court: Very well. 

(At the bench:) 

Mr. Mitchell: The difficulty came in that the statement 
was made by Mr. McKinley that Agent Newkirk said that 
he wanted to deal directly with Neal, in order to get it 
cheaper, or more cheaply. 

The Court: That was something said at the bench. 

Mr. Mitchell: That is right. 

The Court: That wasn’t on direct examination. 

Mr. McKinley: And it was hearsay evidence, because 
Norman made that statement to him before he contacted 
Neal. 
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Mr. Mitchell: You are absolutely correct. But I just 
wanted the Court to understand the basis for my question. 
The Court: Oh, I realized that, that you confused 

36 something said at the bench rather than on the direct 
examination. 

Mr. Mitchell: Yes, sir. 

The Court: You know, Mr. Mitchell, just before we re¬ 
cessed, you said, “I have no further questions.’* 

Mr. Mitchell: I may have, Your Honor. I have been 
rather confused. 

The Court: Of course, I have a practice of not having 
the next witness called and sworn before we recess, in 
order to know where we stand. Perhaps I should have done 
that here. But you may proceed. 

(Counsel having returned to the trial table:) 

By Mr. Mitchell: 

Q. Did there come a time when you had a conversation 
with the defendant Neal, at which time some reference was 
' made to your referring to having paid taxi fare? A. I 
don’t remember, sir. 

Q. I will ask you this, sir: Isn’t it a fact that Neal told 
' you that there wasn’t anything in the transaction for him? 
A. No, sir. 

Q. Now, was any conversation had, sir, with reference to 
compensating him for going after Marihuana for you? A. 
No, sir. 

i 9 

Q. There came a time that you went to Mr. Neal’s 

37 room, didn’t there? A. On which date, sir, are you 
talking about? 

Q. Some time subsequent to the time you talked to him 
in the lobby, didn’t you go to his room? A. Subsequently, 
yes, sir. 

Q. And you searched the room, didn’t you? A. Yes, sir. 
Q. Did you find any marihuana? 

The Court: I am going to exclude that, because he didn’t 
testify to that on direct examination. 
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Mr. Mitchell: He did testify, if Your Honor please, that 
the defendant said to him he had— 

The Court: He didn’t testify to going to the defendant’s 
room and searching it. Therefore it seems to me that there 
should be no cross examination on that subject. 

Mr. Mitchell: Very well, Your Honor. May I state my 
objection for the record? 

By Mr. Mitchell: 

Q. How long were you in the lobby with Norman before 
you saw the defendant Neal? A. About 10 minutes. 

Q. And how long did you engage in conversation with 
the defendant Neal? A. About 5 minutes. 

Q. Now, was either Agent McPartland or Agent 

38 Pappas with you at that time? A. No, sir, they 
weren’t. 

Q. And did you make any mention to the defendant Neal 
with regards to Agent Pappas and Agent McPartland? A. 
Yes, sir. 

Q. Isn’t it a fact, sir, that you told the defendant Neal 
you wanted some bulk marihuana for some members of a 
band? A. No, sir. 

Q. Isn’t it a fact, sir, you mentioned to the defendant 
Neal that you yourself were a member of a band? A. No, 
sir. 

Q. Did you mention to the defendant Neal that you were 
a member of the Federal Narcotics Bureau? A. No, sir, I 
did not. 

Q. When the defendant Neal left your presence, who, if 
anyone, was with you? A. After he left, sir, I departed. 

Q. I beg your pardon? A. After he left, I departed 
alone. 

Q. Didn’t you in fact leave and go somewhere with An¬ 
drew Norman? A. No, I did not. 

Q. Did Andrew Norman and the defendant leave to¬ 
gether? A. They remained together, sir, until I de- 

39 parted the hotel. 


t 
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Q. Did you depart before the defendant Neal de¬ 
parted? A. I departed first. 

Q. Did you see the defendant Neal leave, sir? A. No, sir; 
I did not. 

Mr. Mitchell: I have nothing further. 

Mr. McKinley: Nothing further. 

The Court: You may step down. 

(The witness left the stand.) 

Mr. McKinley: Agent McPartland, please. 

"Whereupon, Joseph F. McPartland, called as a witness in 
behalf of the United States and being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. McKinley: 

Q. State your name, please. A. Joseph F. McPartland. 

Q. What is your position? A. Federal narcotic agent. 

Q. Do you know the defendant Robert Neal on sight? A. 
No, sir. 

Q. Do you know one Andrew Norman on sight? A. Yes, 
sir. 

Q. Did you have occasion to see Andrew Norman 
40 on May 26, 1949? A. Yes, sir. 

Q. Approximately what time? A. About 10:25 or 
10:30 p.m. 

Q. And where? A. On the corner of 15th and U Streets, 
Northwest, Washington, D. C. 

Q. Were you alone at that time or were you accom¬ 
panied? A. I was in company with Agent Newkirk and 
Agent Pappas. 

Q. Was Andrew Norman alone at that time or was he ac¬ 
companied? A. He was alone. 

Q. Tell the Court and jury in your own words just what 
happened at that time; what was said, if anything. 

Mr. Mitchell: Objection, if Your Honor, please. 

The Court: Objection overruled. 


29 


The Witness: Well, we pulled the—Agent Pappas was 
driving the automobile—and the automobile pulled up at 
the corner of 15th and U Street, just in front of the drug¬ 
store. Andrew Norman was standing on the corner there 
on the street. When the automobile pulled up, he recog¬ 
nized the automobile— 

Mr. Mitchell: Objection. 

The Court: Just testify to what happened and what was 
said. 

The Witness: He got in the automobile; he got in 

41 the back. 

By Mr. McKinley: 

Q. Where were you sitting? A. In the front. 

Q. Go ahead. A. He got in the back with Agent New¬ 
kirk, and we asked him if everything was— 

Mr. Mitchell: Objection. 

The Court: Objection overruled. 

The Witness: We asked him if everything was all right. 

Mr. Mitchell: Then may I ask this, if Your Honor 
please? He is giving something in a collective sense; he 
says, “We.” 

The Court: I think he ought to specify who did the talk¬ 
ing; but I am admitting any conversation with Norman on 
that occasion, as against this defendant, because of the tes¬ 
timony of Agent Newkirk to the effect that this defendant 
told Newkirk that either he or Norman would make delivery. 
Therefore Norman was acting either as a partner or agent 
of the defendant Neal, and therefore any statements made 
by him would be admissible. That is the theory on which 
I am admitting this conversation. 

By Mr. McKinley: 

Q. Go ahead and tell us what was said and who said it. 

A. Agent Newkirk asked him had Bob gotten the bulk 

42 marihuana; and Andrew said that Bob had not been 

able to get any bulk marihuana but he had left some 
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marihuana cigarettes, 25 of them, for us. I said, “Give me 
15 of the marihuana cigarettes,’’ and Agent Pappas asked 
for the other 10. 

He handed me the 15 marihuana cigarettes, wrapped in 
a Kleenex, and he gave Agent Pappas the other 10; and 
there wasn’t much conversation after that. He just got out 
of the automobile and we went to the Bureau of Narcotics, 
where we initialed the cigarettes. 

Q. Let me stop you there. I show you Government Ex¬ 
hibit 1 and contents, which purports to be a paper napkin 
and some cigarettes and other contents, and I will ask you 
if you can identify Government Exhibit 1. A. Yes, sir; I 
can identify them, the envelope; and I can identify the con¬ 
tents of the envelope. 

Q. Will you tell us what they are. A. The contents are 
what remains of the 25 marihuana cigarettes after the 
chemical analysis. And this is the napkin in which the 15 
handed to me were dropped. And I placed my initials on 
it, and the date, and I placed my initials and the date on 
all the 25 cigarettes. And my initials are also on the en¬ 
velope, which when counted and sealed I initialed the en¬ 
velope. 

Q. Did you see any other initials placed on the 
43 napkin? A. Yes, sir; the initials of William H. New- 
wirk and Frank G. Pappas, the other two agents with 
me. 

Q. You saw them place them on the napkin? A. That is 
correct. 

Q. What did you do with the cigarettes after they were 
delivered to you in the automobile? A. I kept them in my 
possession and we proceeded directly from the hotel. 

Q. You are speaking about what cigarettes, and how 
many? A. The 15 given to me in the Kleenex here. 

Q. Yes. A. I kept them in my possession, and after An¬ 
drew got out of the car, Agent Pappas, Agent Newkirk, and 
I proceeded to the Bureau of Narcotics directly and we 
initialed the cigarettes and I initialed the 10 given to Agent 
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Pappas, as did Agent Newkirk, initialing all the cigarettes. 
I then turned the 15 cigarettes given to me, and the napkin 
in which they were wrapped, I turned that evidence over to 
Agent Pappas. 

Q. Did you see what Agent Pappas did with it? A. Yes. 
Agent Pappas took and put his 10 cigarettes in the napkin 
and made a notation on a slip of paper and placed the evi¬ 
dence in a safe in the Bureau of Narcotics. 

44 Q. You say he placed his 10 in the napkin? A. 
That is correct. 

Q. Were there any others in the napkin when he placed 
his 10 in the napkin? A. The 15 that were in it when I re¬ 
ceived it. 

Q. That made a total of how many cigarettes wrapped in 
the napkin? A. 25 marihuana cigarettes. 

Q. And you say they were placed in a safe? A. That is 
correct. 

Q. In what condition were they placed in a safe? A. 
They were wrapped with a rubber band and a note as to the 
name Andrew Norman and the defendant and the time and 
the amount of money. 

Q. I direct your attention to the initials J. F. M. appear¬ 
ing on Government Exhibit 1 and ask you if you can iden¬ 
tify that. A. Yes, sir; that is J. F. M.; that is my initials. 

Q. Will you tell us how you happened to place your ini¬ 
tials on the envelope? A. Yes„ sir. When Agent Pappas 
sealed the cigarettes in this particular container, I wit¬ 
nessed the sealing and the placing in there of the evidence, 
and on that occasion I put my initials on the envelope, as 
a witness to the sealing and the counting. 

Q. And at that time was the envelope sealed in the 

45 same manner with these metal seals? A. That is 
correct. 

Q. Is the envelope, Government Exhibit 1, in the same 
condition now as it was when you delivered it, when you saw 
it placed in the safe? A. Well, immediately after it was 
sealed, Agent Pappas and I talked to the United States 
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Chemist. But it was not in that condition; it had not been 
opened; it was sealed, and the envelope was intact. 

Q. The seals were still intact? A. That is correct. 

Q. Were you present when the envelope was turned over 
to the United States Chemist? A. Yes, sir. 

Q. And who was the United States Chemist it was turned 
over to? A. Alfred A. Spear. 

Q. By whom? A. By Agent Pappas. 

Q. In your presence? A. Yes, sir. 

Q. On what day? A. May 31, about 8:45 in the morning. 

Mr. McKinley: You may enquire. 

Mr. Mitchell: I have nothing to ask. 


46 Frank G. Pappas, called as a witness in behalf of 
the United States and being first duly sworn, was 

examined and testified as follows: 

Direct Examination 
By Mr. McKinley: 

Q. State your name, please. A. My name is Frank G. 
Pappas. 

Q. What is your position, Mr. Pappas? A. Narcotic 
agent, with the Federau Bureau of Narcotics, United States 
Treasury Department. 

Q. Do you know Mr. Andrew Norman on sight? A. Yes, 
Ido. 

Q. Did you have occasion to see him on May 26, 1949? 
A. Yes, I did. 

Q. At approximately what time? A. At about 10:30. 

Q. Where? 

The Court: 10:30 a.m. or p.m.? 

The Witness: p.m. 

By Mr. McKinley: 

47 And where, Mr. Pappas? A. 15th and U Streets, 
Northwest. 
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Q. Were you alone at that time or accompanied? A. I 
was accompanied by Narcotic Agents McPartland and 
Newkirk. 

Q. Was Agent Newkirk alone or accompanied at that 
time? Was Andrew Norman alone or accompanied at that 
time? A. He was alone, sir. 

Q. Will you tell us, the Court and jury, briefly in your 
own words just what was said or what happened at that 
time? A. Well, do you want me to start from the begin¬ 
ning? 

Q. Yes, just what happened there at that meeting. A. 
All right. About 10 o’clock p.m. of that evening I met 
Agent McPartland, and a few minutes later we were joined 
by Agent Newkirk and we proceeded then to 15th and U 
Streets, Northwest. 

Q. You proceeded there how? A. By Government auto¬ 
mobile. 

Q. All right. A. When we arrived there, I was driving 
the automobile. As I pulled the car over to the curb, An¬ 
drew Norman was standing by the curb. As the car came 
to a halt, Andrew Norman entered the automobile and 
seated himself in the back. A conversation ensued between 
Agents McPartland and Newkirk. 

48 When Andrew Norman said that Bob had given 
him 25 cigarettes for us, I then asked Andrew Nor¬ 
man for 10 marihuana cigarettes, and Agent McPartland 
asked for the remainder. Andrew Norman then took 10 
marihuana cigarettes and handed them to me. I then saw 
Andrew Norman hand the remainder of the marihuana 
cigarettes to Agent McPartland, in a white napkin. 

Mr. Mitchell: Objection as to the conclusion as to the 
contents, Your Honor. 

The Court: Objection overruled. 

By Mr. McKinley: 

Q. I show you Government Exhibit 1 and contents, which 
consist of a paper napkin and contents, and ask you if you 
can identify that exhibit. A. Yes, I can. 
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Q. And you identify it as what? A. As the marihuana 
cigarettes that I received that evening from Andrew Nor¬ 
man. 

Mr. Mitchell: Objection. 

The Court: Objection overruled. 


52 Q. Didn’t he then at that time tell you he would 
sell you some marihuana cigarettes? A. No, sir, he 

did not, sir. 

Q. Now, is this the first time, sir, you have made the 
statement that Andrew Norman told you that Bob had sent 
25 cigarettes? A. I don’t quite understand your question, 
sir. 

Q. Isn’t this the first time, sir, you have made the state¬ 
ment that Andrew Norman stated in your presence that 
Bob had sent 25 marihuana cigarettes? A. Well, in the 
courtroom, at the time of the transaction, I heard it, the 
statement was made then. 

Q. Did you testify before the grand jury? A. No, I did 
not, sir. 

The Court: No; you must not ask him what transpired 
before the grand jury. 

Mr. Mitchell: Would Your Honor permit me to inquire 
as to whether or not he has made any statement incon¬ 
sistent with the statement he made here? 

The Court: Yes, indeed. You have a right to ask that. 

By Mr. Mitchell: 

Q. You prepared a statement, did you not, sir, of what 
took place in your presence? A. I can’t recollect whether 
I prepared it or whether one of the other agents pre¬ 
pared it. 

53 Q. If it was prepared by one of the other agents, 
did you, sir, place your initials or signature thereon? 

A. I probably placed my signature on it. 

Q. And was that after reading that statement, sir? A. 
Yes, that is correct 
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Q. And did that statement contain the facts as you recall 
them, and were they true? A. Yes. 

Q. Refreshing your recollection, sir, that statement that 
you signed did not contain— 

Mr. McKinley: If Your Honor please, there is no evi¬ 
dence this witness signed a statement. 

Mr. Mitchell: He just said he did. 

The Court: I think there is an assumption of fact in the 
question concerning which there is no evidence. 

Mr. Mitchell: I misunderstood. I thought he said he did 
sign a statement. 

The Court: I didn’t so understand. 

By Mr. Mitchell: 

Q. Did you sign a statement, sir? A. I don’t remember 
whether I did. 

Mr. Mitchell: I have nothing further. 

Mr. McKinley: That is all. 

The Court: You may step down. 

(The witness left the stand.) 


62 ON DEFENDANT’S RENEWAL OF MO¬ 
TION FOR DIRECTED VERDICT. 

Mr. Mitchell: If Your Honor please, I wish to renew my 
motion for directed verdict. In light of the statement that 
we have from the Government, and notwithstanding the 
statement made by the Government’s witnesses as to an 
alleged conversation and to some statement relative to the 
delivery by either this defendant or Andrew Norman, I 
feel that the circumstances here are sucS as lend them¬ 
selves to the objectionable theory of law, which is a pre¬ 
sumption based on a presumption. That is one of my 
grounds, if Your Honor please. I believe it does constitute 
a presumption on a presumption. 

Secondly, if Your Honor please, a mere statement, in my 
opinion, attributed to the defendant does not in and of it¬ 
self suffice to establish an agency relationship. 
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The Court: Is there anything else? 

63 Mr. Mitchell: No, sir. That is all. 

The Court: I am going to deny the motion. If 
the defendant did say to Agent Newkirk that “Either I or 
Norman will deliver marihuana to you,” I think that is 
sufficient to justify a jury in drawing an inference that 
Norman was acting as Neal’s agent, or that they were en¬ 
gaged in a joint enterprise; it is subject to either inference. 
In either event, if such an inference is drawn by the jury, 
the jury does have a right to find the defendant guilty. 

In other words, this case, so far as the defendant Neal 
is concerned, hinges on whether the jury accepts Newkirk’s 
testimony as to this statement made by Neal to him, that 
either he, Neal, or Norman would deliver the marihuana. 
That is the whole case, really, because everything else here 
is conceded. 


64 Andrew Norman, called as a witness by the defen¬ 
dant and being first duly sworn, was examined and 
testified as follows: 

Direct examination 

By Mr. Mitchell: 

Q. Would you kindly state your name to the Court, sir. 
A. Andrew Norman. 

Q. And, Mr. Norman, you entered a plea of guilty to this 
charge now pending in court? A. I did. 

Q. And you have been convicted previously, have you? 
A. That is right. 

Q. In this court? A. That is right. 

Q. Do you know the defendant, Mr. Robert Neal? A. 
I do. 

Q. Do you know Mr. Newkirk? A. I do. 

Q. And Mr. McPartland? A. That is right. 

Q. And Mr. Pappas? A. Oh, I have seen him. 
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Q. Calling your attention, sir, to a date on or about May 
26, 1949, did you on that day have occasion to see Mr. 
Newkirk? A. No, we didn’t. 

65 Q. Did you see Mr. Neal? A. Yes, I did. 

Q. Do you know Mr. Newkirk when you see him? 
A. Yes, sir. 

Q. You say you did not see Mr. Newkirk on May 26? A. 
I saw him, but I did not have an appointment with him. 

Q. Tell us, if you will, what if anything took place be¬ 
tween yourself, Mr. Newkirk and Mr. Neal. A. Did any¬ 
thing take place? 

Q. Tell us what, if anything, did. A. Well, there didn’t 
anything take place. I had seen Mr. Newkirk, as he was a 
friend of mine and he always comes up to visit me. And he 
asked me could I get him some loose marihuana, and I told 
him I don’t know; I will see. And so I didn’t know whether 
that man sold marihuana; I was just trying anybody. And 
so he came up and I told him I would try, and I went and 
got Mr. Neal and he came— 

Q. Did you go get Mr. Neal or did you call him? A. I 
went and got him. 

Q. You didn’t call him? A. No, I did not. 

Q. Did Mr. Newkirk go along with you? A. He remained 
in the hallway downstairs. 

66 Q. Continue, sir. A. And so I brought Mr. Neal 
and I told him someone wanted to see him, a friend 

of mine; and Mr. Newkirk explained to him what he wanted 
him to do, and Mr. Newkirk pulled out some money first 
and handed it to Mr. Neal, and when he told Mr. Neal what 
he wanted him to do, Mr. Neal gave him tjie money back 
and told him he didn’t know anything about that kind of 
stuff. 

Q. Did there come a time that the money was given to 
you? A. No, he didn’t give me any money. 

Q. Did there come a time later that evening when you 
saw Mr. McPartland and Mr. Pappas and Mr. Newkirk? 
A. Not that day. 
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Q. Not that day? A. Not that day. 

Q. When was- it you next saw them? A. Well, I had seen 
both of them, the three of them, before then, already, and 
I have seen them after that had happened. 

Q. Just tell us what, did you give some cigarettes to Mr. 
McPartland and Mr. Pappas? A. I did. 

Q. WTien was that, to your recollection? A. I just can’t 
remember what date and all it was; but it happened. 

67 Q. The cigarettes you gave to them, did you get 
them from Mr. Neal? A. No, I did not. 

The Court: WTio did you get them from ? 

The Witness: A fellow they call ‘ ‘ Tenderfeet. ’ ’ 

The Court: What is his name? 

The Witness: I don’t know his name. We always calls 
him “Tenderfeet.” 

By Mr. Mitchell: 

Q. How much money was it that Mr. Newkirk gave to 
Mr. Neal? A. I don’t know exactly how much it was, but I 
imagine it was about $15. 

Q. Did you ever have a conversation with Mr. Newkirk 
and Mr. McPartland at which time you stated that Mr. 
Neal had given you 25 cigarettes to give to them? A. That 
Mr. Neal had given me 25 cigarettes to give to them? 

Q. Yes. A. No, I haven’t. 

Q. At the time you turned 25 cigarettes over to them, did 
you tell them where you had gotten them from? A. No, I 
didn’t. 

Mr. Mitchell: Your witness. 

68 Cross examination 

By Mr. McKinley: 

Q. Mr. Norman, isn’t it a fact that on December 23,1949, 
you were convicted in this court for violations of the Nar¬ 
cotic Act and were sentenced to 15 months to 45 months? 
A. That is right. 
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Q. And isn’t it a fact that just yesterday, in this same 
court, you plead guilty to narcotic violations in this same 
case—plead guilty to your part? A. Yes, sir. 

Q. You know the defendant Neal? A. Yes, sir. 

Q. He is a good friend of yours? A. Well, I know him. 
I wouldn’t say a good .friend. I knows him. 

Q. You have been associated in transactions with him in 
the past? A. No, I hasn’t. 

Mr. Mitchell: Object, if Your Honor please, and ask 
that the Court withdraw a juror. 

Mr. McKinley: “Association,” if Your Honor please. 

The Court: Will you gentlemen come to the bench. 

(At the bench:) 

The Court: Will the reporter read the question and an¬ 
swer to me, please. 

69 (The last question and answer were read by the 
reporter.) 

The Court: Motion denied. The question doesn’t imply 
necessarily any illegal transactions. It might have been 
some legal business. Motion denied. 

Mr. Mitchell: Objection, Your Honor. 

(Counsel having returned to the trial table:) 

Mr. McKinley: No further questions. 

Redirect examination 
By Mr. Mitchell: 

Q. What you have stated here in court, did you tell Mr. 
McPartland? A. Yes, sir. 

Q. Then did you also tell Mr. McPartland and Mr. New¬ 
kirk— 

The Court: Just a moment. That is not proper redirect 
examination. Redirect examination must be confined to 
matters brought out on the cross-examination. 

Mr. Mitchell: That is all. 



40 


The Court: You may step down. 

(The witness left the stand.) 

Whereupon, Robert James Neal, the defendant, being 
first duly sworn, was examined and testified as follows: 

70 Direct examination 

By Mr. Mitchell: 

Q. Would you kindly state your name to the Court? A. 
Robert James Neal. 

Q. And what is your address, sir? A. 2015 15th Street, 
Northwest 

Q. And what is your employment, sir? A. Shoemaker. 

Q. Where are you employed? A. Hahn’s shoe repair. 

Q. I will ask you, Mr. Neal, you have been convicted 
some years ago of a felony? A. In 1939. 

Q. And what were you convicted of? A. Armed robbery. 

Q. You have heard the testimony that has been given, 
and calling your attention to the date on or about May 26, 
1949, would you tell His Honor and the jury what happened 
in connection with this matter? A. Well, on that night 
Andrew Norman came up to my apartment and says, 
“Come on downstairs; there is a friend I want you to 
meet.” So I went downstairs and there was Agent New¬ 
kirk, and he told me, he said, “What do you say?” 

I said, “Hello.” 

He said, “Well, I pay in advance and where can I 

71 get some stuff?” 

And I said, “What do you mean?” 

And he said, “You know.” He said, “Norman told me 
maybe you could do me a favor and get me some stuff.” 

And I say, “No, man; I don’t know nothing about it.” 

So I went on upstairs, and I didn’t hear no more about 
it until I think the 18th of October, they came to my house, 
to my apartment— 

Mr. McKinley: Objection, if Your Honor please. This 
is the 18th of October he is speaking about now. 

The Court: I will let him tell his story. 


41 


The Witness: And he knocked on the door real hard, 
and my wife opened the door, and he burst in and says, 
‘ 4 Is your name Robert ? ” I said, 44 Who are you ? ’ 9 

He said, “Is your name Robert?” 

And I said, “Fellow, I don’t know you.” 

And he said, “Is your name Robert?” 

And I said, “Yes, my name is Robert.” 

And he put a pair of handcuffs on me and started search¬ 
ing the room. 

The Court: I think at this point I will exclude any fur¬ 
ther testimony concerning this, because the Government 
doesn’t claim to have obtained anything in this search and 
hasn’t offered anything in evidence obtained through a 
search. 

The Witness: Your Honor, that was all that happened. 

The Court: Just a moment. 

72 By Mr. Mitchell: 

Q. On the 26th, did you at any time give Norman or any¬ 
one else the marihuana to deliver to Mr. Newkirk? A. No. 

Q. Were you in any way a participant in the delivery by 
anyone else of marihuana to Mr. Newkirk? A. No. 

Q. Now, with reference to the matter of money, was 
there some transaction had with reference to money? A. 
He gave me some money. I said, “No,” I said, “man”— 

Q. Tell His Honor and the jury how much money was 
given you and what was said and what was done. A. He 
gave it to me and said, “I want to get a couple of ounces 
of stuff.” 

And I said, “I tell you, I don’t know anything about 
that”’ and gave him the money. And he said, “Here,” and 
gave me some money, and I said, “I don’t know anything 
about that,” and I gave him the money back. 

Q. Did you at any time tell him you were going to have 
marihuana delivered to him by Norman or yourself? A. 
No, I did not. 

Q. Did Norman, in your presence and in the presence of 
Mr. Newkirk, indicate how long he had known him? A. No; 
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he only told me he was a friend of his. He came up 
73 to my apartment and I went down to meet him, and 
that was the first time I ever saw him. 

Q. Did you ever receive any telephone call from Andrew 
Norman? A. No. 

Mr. Mitchell: You can inquire. 

Cross examination 
By Mr. McKinley: 

Q. How much money did he turn over to you?—Newkirk. 
A. He gave me some money. 

Q. How much? A. I don’t know how much it was. I just 
gave it right back to him. 

Q. Isn’t it a fact that on May 18, 1939, you were con¬ 
victed in six cases of robbery? A. Yes. 

Q. And were sentenced to serve a term in jail of one to 
two years on the first three cases and one-half a year on 
each of the remaining cases, to begin at the end of that 
time? A. It was a 6-year sentence. 

Q. Six years. 


88 JUDGE’S CHARGE TO THE JURY 

• ••••••••• 

92 The defendant took the witness stand in his own 
behalf and it appeared during his cross-examination 
that he has a criminal record. This is also true of the wit¬ 
ness Andrew Norman, who was called in behalf of the 
defendant. 

The law admits the criminal record in evidence as to any 
witness, whether that witness be the defendant in the case 
or anyone else. The criminal record is not to be considered 
in connection with proof of the offense with which the de¬ 
fendant is charged. That offense has to be proven by evi¬ 
dence bearing on whether the defendant did or did not com¬ 
mit the offense. But the criminal record of any witness, 
be he the defendant or not, is admissible as bearing on the 
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question whether the witness should be believed or not, 
whether the witness is a credible person. And in determin¬ 
ing whether to believe the defendants story on the witness 
stand, and whether to believe the testimony of the witness 
Norman, you have a right to consider that they have a 
criminal record, merely for the purpose of determining 
whether the witness was a trustworthy witness when he 
took the witness stand and whether his testimony should be 
believed, and for no other purpose. 


96 Agents McPartland and Pappas gave testimony 
tending to corroborate Newkirk’s testimony as to 

what took place at the second meeting at which Norman 
delivered marihuana cigarettes to the agents. 

Agent Newkirk also testified that when he first met Nor¬ 
man and Neal, and when they entered into the arrangement 
to meet again an hour later, Neal said to Newkirk that 
either he, Neal, or Norman would make the delivery of 
marihuana an hour later. 

If Neal said that, then you have a right to infer that h* 
constituted Norman his agent to deliver marihuana for 
him to the Government agents; and if Norman made such 
delivery, then you have a right to infer it was made in 
Neal’s behalf and you have a right to find the defendant 
guilty as charged. 

There was undisputed testimony by the Government 
Chemist that the 25 cigarettes were made of marihuana, 
and testimony by a deputy collector of internal revenue 
that he made a demand on the defendant for a written 
order for the transfer of cigarettes, but none was forth¬ 
coming. 

There is no denial in this case that Norman deliv- 

97 ered marihuana cigarettes to the Government 
agents. That is affirmatively admitted, I believe; 

certainly it is not denied. The defendant, however, denies 
his connection with the transaction. He says that Norman 
did introduce Newkirk to him, and Newkirk offered to buy 
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some stuff, as apparently marihuana is called in certain 
circles. The defendant refused to have anything to do with 
it, so he says, and returned to his apartment. 

The defendant further testified that Agent Newkirk of¬ 
fered him money, but that he refused to take it. He denies 
that he told Newkirk that either he, Neal, or Norman would 
make delivery of marihuana, and he denies that he gave 
any marihuana to Norman to give to the agents. Norman 
tells substantially the same story. 

It is for you, ladies and gentlemen of the jury, to deter¬ 
mine where the truth lies. It is for you to determine 
whether to believe Agent Newkirk, a Federal officer, who 
does not appear to have any interest in this case, or 
whether to believe the defendant and Norman. If you be¬ 
lieve the testimony of Agent Newkirk, your verdict should 
be guilty. Of course, if you believe the defendant, or if you 
have any reasonable doubt in the matter, then your verdict 
should be not guilty. 

As I told you before, this indictment consists of two 
counts, both covering the same transaction from different 
points of view. You will bring in a separate verdict 
98 on each count. As no doubt you are aware, your 
verdict must be reached by a unanimous vote, and as 
to each count your verdict should be guilty or not guilty. 

Are there any objections or requests? If so, you may 
come to the bench. 

(At the bench:) 

Mr. Mitchell: I wish to make this observation, if Your 
Honor please, and to submit it for whatever it is worth, and 
ask for an instruction. It occurs to me it was possible, even 
under the circumstances as were testified to by both the 
prosecution and the defense, that Neal, even if we assume, 
arguendo,— 

The Court: Just what is your request? I can’t hear 
argument at this time. 

Mr. Mitchell: I rather have to explain it to Your Honor. 

The Court: You have to do it very quickly. 
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Mr. Mitchell: Well, that there could have been an inde¬ 
pendent transaction by Andrew Norman, and if there was 
an independent transaction by Norman, then this defen¬ 
dant would be not guilty. 

The Court: It is too late to give prayers for instruction 
now. I asked you if you had any prayers for instruction. 

Mr. Mitchell: Yes, but I thought when I mentioned 
about the matter of the agency. 

99 The Court: I charged on agency in great detail 
Mr. Mitchell: That Your Honor would also in¬ 
clude there could be a separate transaction. 

The Court: No; I think it is too late for me to revamp 
my charge now; and, moreover, I don’t think that is too 
important. I won’t amplify that aspect of the charge. 

Mr. Mitchell: Then Your Honor stated to the jury that 
Agent Newkirk was disinterested, to which I object. 

The Court: I said apparently he was disinterested. 

Mr. Mitchell: Yes. I think to the same degree Andrew 
Norman was disinterested, having entered a plea of guilty 
in this case. 

The Court: That is a matter of argument. I am not 
required to say that, however. Norman impressed me very 
badly. 


i 
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In the opinion of appellee the questions presented are: 

1. Whether the Government’s opening statement and its 
actual proof at the trial below disclose a material variance 
from the statement of its case given during the argument of 
the preliminary motions for bill of particulars and to dis¬ 
miss the indictment; 

2. Whether the Government had made a prima facie show¬ 
ing that Andrew Norman and appellant acted in concert 
throughout the unlawful transaction so that Andrew Nor¬ 
man ’s statement when he delivered the marihuana cigarettes 
to the narcotic agents was properly admitted against 
appellant; 

3. Whether appellant’s requested instruction—that if the 
jury should find that Norman’s transfer of the cigarettes 
to the narcotic agents was an independent transaction, it 
should acquit appellant—had already been adequately cov¬ 
ered by the instructions that in order to reach a verdict of 
guilty the jury must find that Norman acted as appellant’s 
agent in making such transfer; 

4. Whether there was competent evidence to show that 
appellant had had the 25 marihuana cigarettes in his pos¬ 
session so that the statutory presumption of guilt provided 
by 26 U. S. C. § 2593(a) was properly invoked upon his 
failure, after notice and demand, to produce the order form 
required by 26 U. S. C. § 2591; 

5. Whether the indictment was either duplicitous or 
vague. 
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out the unlawful transaction. Consequently, the state¬ 
ment made by Andrew Norman at the time of the deliv¬ 
ery of the marihuana cigarettes to the narcotics agents 
was properly admitted against appellalnt for all pur¬ 
poses . 14 

III. The trial judge had instructed fully and carefully on the 

necessity that the jury find that Norman acted as ap¬ 
pellant’s agent in delivering the cigarettes before the 
jury could return a verdict of guilty against appellant. 
Appellant’s requested instruction to the effect that if the 
jury should find that Norman’s transfer of the dgarettes 
to the narcotics agents was an independent transaction it 
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erly denied . 17 

IV. There was competent evidence to show that appellant had 

had the twenty-five marihuana cigarettes in his posses¬ 
sion. Proper notice and demand were made upon him 
to produce the order form required by 26 U.S.C. $ 2591. 

He failed to produce the appropriate form. The case 
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counterstatement of the case 

Robert J. Neal, appellant herein, was tried by jury and 
convicted on both counts of a two-count indictment charg¬ 
ing violations of the Marihuana Tax Act of 1937, as 
amended, 26 U. S. C. § 2590, et seq. The indictment was as 
follows: (J. A. 3) 

The Grand Jury charges: 

On or about May 26, 1949, within the District of 
Columbia, Andrew Norman and Robert J. Neal trans¬ 
ferred about twenty-five marihuana cigarettes to Wil¬ 
liam H. Newkirk, Joseph F. McPartland and Frank G. 
Pappas, not in pursuance of written orders of William 
H. Newkirk, Joseph F. McPartland and Frank G. Pap¬ 
pas on forms issued for that purpose as provided by 
law. 

On or about May 26, 1949, within the District of 
Columbia, Andrew Norman and Robert J. Neal, being 


(1) 
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transferees of marihuana required to pay the transfer 
tax imposed hv Section 2590, Title 26, United States 
Code, obtained about twenty-five marihuana cigarettes 
without having paid such tax. 

Appellants co-defendant, Andrew Norman,, entered a ptea 
of guilty to both counts of the indictment prior to trial and 
was eventually called by appellant as a defense witness. 

Appellant, however, entered a plea of not guilty to both 
counts of the indictment and, thereafter, with leave of court, 
filed a motion for bill of particulars and a motion to dismiss 
the indictment, both of which were denied. The motion to 
dismiss proceeded on the theory that Count I of the indict¬ 
ment was duplicitous because it allegedly charged three 
offenses in one count. But the judge who heard the motion 
accepted the Government’s view of the matter and held that 
Count I charged only a single offense. This action on the 
motion to dismiss now constitutes the basis of one of 
appellant’s five assignments of error. 

Another of appellant’s assignments of error grows out, in 
part, of the proceedings held on his motion for bill of par¬ 
ticulars. During the hearing on that motion, the Assistant 
United States Attorney who represented the Government 
at that time, made a brief statement in open court of the 
basic facts which the Government intended to prove. (J. A. 
6, 7). This was done voluntarily, not in response to any 
order or request of the court. Appellant now takes the 
position that this informal statement amounted to a bill 
of particulars which was binding on the Government and 
that the Government departed from its statement both in 
its opening statement at appellant’s trial and in its actual 
proof of the charges against appellant. 

For an understanding of the remaining issues presented 
by this appeal it is necessary to set forth a brief summary 
of the evidence adduced at appellant’s trial. 

The Government’s principal witness was Federal Nar¬ 
cotic Agent William H. Newkirk. Agent Newkirk testified 
that on May 26, 1949, he met appellant’s co-defendant An¬ 
drew Norman in the Dunbar Hotel in Washington, D. C., 
and that Norman introduced him to appellant at that time. 
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Newkirk told appellant that he wanted to purchase $15 worth 
of loose or bulk marihuana for two college students. Appel¬ 
lant stated that he was not sure he could procure any bulk 
marihuana but that he could supply Newkirk with $1§ worth 
i r ihuattzr -cigarettes. -Newkirk said that he waWnot 
certain that this would satisfy his purchasers.Appellant 
then told Newkirk that he (appellant) would get in touch 
with his supplier and try to secure some bulk marihuana 
and that Newkirk should return in about an hour. Newkirk 
then gave appellant $15. Newkirk then testified, and this 
presents the critical issue, that appellant stated that delivery 
of the marihuana would be made on Newkirk’s return either 
by appellant or by Andrew Norman. (J. A. 19). On the 
basis of the foregoing statement the trial judge ruled that 
appellant had constituted Norman his agent for the delivery 
of the marihuana and that certain statements made by Nor¬ 
man at the time of delivery, out of appellant’s presence, were 
admissible against appellant as Norman’s principal. (J. A. 
19, 29). 

The remainder of the Government’s proof under Count I 
of the indictment rested on the testimony of three witnesses, 
Federal Narcotic Agents Newkirk, McPartland and Pappas. 
Their testimony, which was disputed in only one material 
aspect, tended to show that they returned together to the 
Dunbar Hotel approximately one hour after the conversation 
set out above between appellant and Newkirk, and that they 
there met Andrew Norman. Appellant was not present. 
Norman produced twenty-five marihuana cigarettes and 
after some conversation, gave fifteen to agent McPartland 
and ten to agent Pappas. The three narcotic agents were 
allowed to testify, over appellant’s objection, that Norman 
said at this time appellant had been unable to get the bulk 
marihuana but had left the marihuana cigarettes instead. 
This statement, obviously essential to the Government’s 
case, was admitted under the principal-agent theory de¬ 
scribed above. Its admission constitutes the ground for 
another of appellant’s assignments of error. 

Only one other portion of the Government’s testimony 
is material to the issues presented by this appeal. That 
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has reference to Count II of the indictment. Lester P. 
Fisher, a Deputy Collector of Internal Revenue, stated that 
on October 26,1949, he made both oral and written demand 
on appellant to produce an appropriate order form 1 cover- 

on May 26,1949. Appellant failed to pro¬ 
duce the form. 

In appellant’s behalf, Andrew Norman, who had previ¬ 
ously pled guilty to both counts of the indictment, took the 
stand and stated that on May 26, 1949, he had introduced 
Agent Newkirk to appellant and that he had heard Newkirk 
request appellant to supply him with marihuana and had 
seen Newkirk give appellant $15 but that appellant had 
refused to have anything to do with the transaction and had 
returned the money to Newkirk immediately. Norman ad¬ 
mitted delivering the cigarettes to the three Agents but 
denied that they had been supplied by appellant. 

Appellant then took the stand and testified that Norman 
had introduced him to Newkirk on May 26, 1949, and that 
Newkirk had asked him to get some marihuana and had 
given him (appellant) some money for it. Appellant stated, 
however, that he refused to have anything to do with the 
matter and immediately returned the money. Appellant 
denied all knowledge of Norman’s delivery of the twenty- 
five cigarettes to the three Agents. 

At the conclusion of all the testimony the court called 
both counsel to the bench and asked if there were any pray¬ 
ers for instructions. Defense counsel stated that he had 
none but that he anticipated the court would instruct as to 
the establishment of agency. (R. 74). Both sides then 
argued to the jury and the court gave its instructions. In 
the course of the instruction, the court covered in some detail 
the question of the alleged agency relationship between 
Norman and appellant (J. A. 43-44). At the conclusion of 
the instruction defense counsel approached the bench and 
asked that the jury be further instructed that, if it found 
that Norman’s transfer of the cigarettes to the three Agents 

1 Cf. Marihuana Tax Act of 1937, as amended, Sections 2(a) and 
4(a); 26 U.S.C. §§2591 (a), 2593(a). 
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had been an independent transaction it should find appellant 
not guilty. This request was refused, the court stating that 
it was too late for prayers for instruction to be made; that 
the question of agency had been covered in detail and that 
the requested instruction was unimportant. (J. A. 45). 

The jury returned a verdict of guilty on both counts of 
the indictment and, thereafter, sentence of imprisonment 
for from twenty months to five years was imposed. This is 
an appeal from the judgment of conviction. 

STATUTES AND RULES INVOLVED 

Section 2591(a) of Title 26, United States Code, provides: 

It shall be unlawful for any person, whether or not 
required to pay a special tax and register under sections 
3230 and 3231, to transfer marihuana, except in pursu¬ 
ance of a written order of the person to whom such 
marihuana is transferred, on a form to be issued in 
blank for that purpose by the Secretary. 

Section 2593(a) of Title 26, United States Code, provides: 

It shall be unlawful for any person who is a trans¬ 
feree required to pay the transfer tax imposed by 
section 2590(a) to acquire or otherwise obtain any 
marihuana without having paid such tax; and proof 
that any person shall have had in his possession any 
marihuana and shall have failed, after reasonable notice 
and demand by the collector, to produce the order form 
required by section 2591 to be retained by him, shall be 
presumptive evidence of guilt under this section and 
of liability for the tax imposed by section 2590(a). 

Rule 7(f) of the Federal Rules of Criminal Procedure 
provides: 

The court for cause may direct the filing of a bill of 
particulars. A motion for a bill of particulars may be 
made only within ten days after arraignment or at such 
other time before or after arraignment as may be pre¬ 
scribed by rule or order. A bill of particulars may be 
amended at any time subject to such conditions as 
justice requires. 
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Rule 52(a) of the Federal Rules of Criminal Procedure 
provides: 

Any error, defect, irregularity or variance which does 
not affect substantial rights shall be disregarded. 

SUMMARY OP ARGUMENT 

I 

During the argument of the preliminary motions for a bill 
of particulars and to dismiss the indictment a statement of 
facts was given by the Government for the purpose of 
demonstrating that the first count of the indictment was not 
duplicitous. Assuming argiiendo that this statement should 
be treated as a bill of particulars, it does not vary materially 
from the Government’s opening statement and its actual 
proof at the trial. Moreover, appellant does not, and it is 
submitted cannot, show that he was prejudiced by any al¬ 
leged variance. 

II 

Prior to the testimony with respect to Andrew Norman’s 
statement when he delivered the marihuana cigarettes to 
the narcotic agents, the Government made at least a prima 
facie showing that Andrew Norman and appellant were act¬ 
ing in concert in the unlawful transaction. Accordingly, 
Andrew Norman’s statement was properly admitted against 
appellant, his partner in crime. 

III 

The jury was fully and carefully instructed that in order 
to reach a verdict of guilty they had to find that Andrew 
Norman acted as appellant’s agent in delivering the mari¬ 
huana cigarettes to the narcotic agents. Subsequently, 
appellant requested an instruction to the effect that if the 
jury should find that Norman’s transfer of the cigarettes to 
the narcotic agents was an independent transaction, appel¬ 
lant should be acquitted. The requested instruction was 
properly denied since it was merely repetitious of proper in¬ 
structions already given. 
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IV 

The Government introduced competent evidence to show 
that appellant had had the twenty-five marihuana cigarettes 
in his possession prior to their delivery to the narcotic 
agents. Proper notice and demand were made upon him 
to produce the order form required by 26 U. S. C. § 2591 
and he failed to do so. Accordingly, it was proper to invoke 
the statutory presumption of guilt provided by 26 U. S. C. 
§ 2593(a). Appellant failed to rebut this presumption. 

V 

The Government’s evidence established that appellant 
made only one agreement with Narcotic Agent Newkirk 
for the delivery of marihuana and that the twenty-five 
marihuana cigarettes were delivered at one time to Nar¬ 
cotic Agents Pappas and McPartland in Newkirk’s pres¬ 
ence. Accordingly, Count I of the indictment properly 
charged the single, completed transaction as one joint 
offense, and the fact that there were more than one mari¬ 
huana cigarette and more than one ultimate recipient did 
not render it duplicitous. It is, of course, too late now for 
the first time to raise objections to the indictment other than 
that the trial court was without jurisdiction or that the 
indictment failed to state a public offense. 

ARGUMENT 

I 

The Government’s Opening Statement at the Trial Below and 
Its Actual Proof Do Not Disclose a Material Variance from 
the Statement of Its Case Given During the Argument of the 
Preliminary Motions for Bill of Particulars and to Dismiss 
the Indictment. 

The first count of the indictment, which was lodged 
against appellant on November 14, 1949, charged appellant 
and Andrew Norman jointly with an unlawful transfer of 
“about twenty-five marihuana cigarettes.” Appellant, 
thereafter, moved to dismiss the indictment on the ground 
that it was duplicitous and simultaneously moved for a bill 
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of particulars. The two motions came on for hearing on 
January 13, 1950. 

During the course of the hearing in reference to appel¬ 
lant’s motion to dismiss, the point was raised by appellant’s 
trial counsel that Count I of the indictment was duplicitous 
because it allegedly charged three separate offenses in the 
one count (J. A. 6); and it was to clarify this aspect of the 
case that Government counsel gave the brief statement of 
facts which appellant now maintains is binding on the Gov¬ 
ernment in every detail (J. A. 6-7). The court denied both 
the motion to dismiss and the motion for bill of particulars 
at the conclusion of the hearing thereon. But it is only 
fair to state that in denying the motion for bill of particulars 
the court was probably influenced by the fact that the Gov¬ 
ernment had voluntarily given to the defense the informa¬ 
tion requested. 2 

The statement of facts given by the prosecutor at the 
hearing on the above-mentioned motions can be briefly 
summarized as follows (J. A. 6-7): 

Defendant Norman introduced agent Newkirk to appel¬ 
lant and Newkirk arranged to purchase bulk marihuana 
from appellant and gave appellant $15 therefor. Appellant 
told Newkirk to return in about an hour which Newkirk did 
in company with agents Pappas and McPartland. On their 
return the three agents met defendant Norman, who “stated 
that he was unable to obtain bulk marihuana and asked the 
agent if he would be satisfied with marihuana cigarettes.” 
Norman then gave fifteen cigarettes to agent McPartland 
and ten to agent Pappas “in exchange for $15 which New¬ 
kirk had previously given to Neal.” 

The prosecutor’s opening statement to the jury at appel¬ 
lant’s trial was to the following effect (J. A. 8-9): 

Agent Newkirk was introduced to appellant by Andrew 
Norman. Newkirk told appellant that he desired to buy 

2 The court nowhere indicates the exact ground for denying the 
motion for bill of particulars but the transcript of the proceedings 
on the two motions indicates that the defense was satisfied with 
the information given to it by the Government and that the court 
was aware of this fact. 
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some bulk marihuana but appellant stated that be was not 
certain that he could get any bulk marihuana and that if he 
could not do so, he would have to sell Newkirk marihuana 
cigarettes instead. Newkirk gave appellant $15 and the 
parties made arrangements to meet again in about an hour. 
At that time Newkirk returned with agents Pappas and 
McPartland, met Andrew Norman only, and received the 
cigarettes, “in return for the money which he (Newkirk) 
had paid to Neal.” 

At the conclusion of the prosecutor’s opening statement 
a bench conference was held between the court and counsel 
during the course of which defense counsel suggested that 
the prosecutor’s opening statement was inconsistent with 
the statement given at the hearing on the motions to dismiss 
and for bill of particulars (J. A. 10). During the course of 
this bench conference, which consumed a considerable period 
of time and was interrupted once, the prosecutor restated 
the Government’s case several times (J. A. 10-16). The 
statements were similar in all respects except that the later 
ones emphasized the facts that the original agreement 
between agent Newkirk and appellant provided for the 
delivery of marihuana cigarettes in case no bulk marihuana 
was available and that Andrew Norman acted as appellant’s 
agent in the actual delivery of the cigarettes to the three 
narcotics agents. 

Appellant now contends that the Government’s proof 
varied materially from its original statement, apparently 
because the original statement described the agreement 
between appellant and agent Newkirk as one for the pur¬ 
chase of bulk marihuana only, while the proof showed that 
the agreement was for bulk marihuana if possible and mari¬ 
huana cigarettes if not. 3 

3 The Government does not concede, that the prosecutor’s state¬ 
ment was a bill of particulars, cf. Meyers v. United States, 36 F. 2d 
859 (C.C.A. 3, 1929), certiorari denied 281 U.S. 735. The state¬ 
ment was made merely to demonstrate that the first count of the 
indictment was not duplicitous. It was not intended as a full 
statement of the facts to be proved by the Government and should 
not be so construed. For the purpose of this argument, however, 
the statement is treated as if it were a bill of particulars. 
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From the foregoing statement it seems clear that the 
exact tenor of the agreement between appellant and agent 
Newkirk was not an essential issue in the case. The funda¬ 
mental question finally presented to the jury was—Did 
Norman act as appellant’s agent in the delivery of the mari¬ 
huana cigarettes to the three agents'? On that question the 
Government’s position never wavered. Its contention 
throughout the proceedings below was that Norman de¬ 
livered the cigarettes to the agents in exchange for the $15 
given to appellant by agent Newkirk, that Norman and 
appellant were acting in concert throughout the transaction 
(see the prosecutor’s original statement of the case, J. A. 
6, 7). For that reason it is difficult to understand how ap¬ 
pellant was in any way misled to his prejudice by the Gov¬ 
ernment’s original statement of the case. And, absent any 
prejudice to appellant, the variance between the Govern¬ 
ment’s allegations and its proof should be disregarded as 
not affecting substantial rights. Buie 52(a), Federal Rules 
of Criminal Procedure. It is worthy of note in this con¬ 
nection that appellant’s able and experienced trial counsel, 
though he raised the question of variance at the conclusion 
of the prosecutor’s opening statement, did not even suggest 
that he was surprised by the Government’s proposed proof, 
and he made no request for a continuance as he could have 
done had he needed time to prepare himself to meet the 
Government on new ground. Sloan v. United States, 31 
F. 2d 902 (C. C. A. 8, 1929). Moreover, though appellant 
makes a general allegation on this appeal that he was sur¬ 
prised by the Government’s proof below, he offers not even 
an iota of concrete evidence of such surprise. 

A bill of particulars in a criminal case has a function 
similar to that of the indictment. It must supply the accused 
with the information necessary to prepare his defense and 
it must be sufficiently definite to enable the accused after 
judgment to plead the record in bar of a further prosecution 
for the same offense. Olmstead v. United States, 19 F. 2d 
842, (C. C. A. 9, 1927), aff’d 277 U. S. 438 (1928); 27 Am. 
Jur., Indictment and Information, § 113. In the case at bar, 
it is not contended that the Bill of Particulars would not 
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suffice to bar a second prosecution of appellant for the same 
offense. 4 

Was appellant, then, handicapped in the preparation of 
his defense for trial? The character of appellant’s defense 
is illuminating here and may properly be considered in this 
connection. Targakis v. United States, 12 F. 2d 498 (C. C. A. 
5, 1926). The defense consisted of the testimony of two 
witnesses, Andrew Norman and appellant. Both testified 
that Norman introduced agent Newkirk to appellant, that 
Newkirk asked appellant to get him some marihuana and 
handed appellant some money and that appellant immedi¬ 
ately returned the money and refused to have anything to 
do with the transaction. Norman and appellant both stated 
that appellant was in no way connected with the actual 
delivery of the marihuana cigarettes to Newkirk and his 
fellow agents. Even if appellant had admitted accepting 
money to supply Newkirk with bulk marihuana, it could 
hardly be seriously argued that he was taken by surprise 
when the Government produced testimony tending to show 
that the money was accepted with the understanding that 
marihuana cigarettes were to be delivered if no bulk mari¬ 
huana was available, since the indictment itself specified 
only marihuana cigarettes. But appellant denied that he 
had made any agreement with Newkirk. In view of the 
nature of appellant’s defense it could only be said that 
he was misled in its preparation if it is assumed that his 
defense was a pure fabrication and that he would have 
tailored it differently had he had additional information 
in regard to the Government’s evidence. Obviously, such 
an assumption cannot be made, nor can it be held that an 
accused is entitled to have access in advance to enough of 
the Government’s prospective proof to enable him to invent 
a plausible defense. 

From the foregoing it is submitted that the Government’s 
original statement of facts conformed in every respect to 


4 Appellant does not allege that he was hindered in the prepara¬ 
tion of his defense by the inaccuracy of the prosecutor’s summary 
of the case, but a careful reading of his argument on this point 
shows that that must be the basis of his complaint. 
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the standard requirements for a bill of particulars. Olm- 
stead v. United States, supra; 27 Am. Jur., Indictment and 
Information, § 113, supra. 

The language of certain cases would seem to support the 
rule, for which appellant apparently contends, that any 
variance in the Government’s proof from the facts conceded 
by it in a bill of particulars, is fatal. Appellant cites Dumlop 
v. United States, 165 U. S. 486,491 (1898) and United States 
v. Adeems Express Co., 119 Fed. 240 (D. C. S. D., Iowa, E. D., 
1902). To these can be added United States v. Pierce, 245 
F. 888 (D. C., N. D., N. Y., 1917), aff’d 252 U. S. 239; 
United States v. Gouled, 253 Fed. 239 (D. C., S. D., N. Y., 
1918); United States v. Flores, 3 Fed. Supp. 134 (D. C., 
E. D., Penn., 1932), rev’d on another ground, 289 U. S. 137 
(1933); Braatelien v. United States, 147 F. 2d 888 (C. C. A. 
8,1945); United States v. McKay, 45 Fed. Supp. 1001 (D. C., 
E. D., Mich., S. D., 1942) and the oft-cited Commonwealth 
v. Giles, 1 Gray (67 Mass.) 466 (1854). (All cases cited by 
appellant in this connection were decided before the harm¬ 
less error statute was passed and before the Federal Rules 
of Criminal Procedure became effective.) 

An examination of the foregoing cases establishes, how¬ 
ever, that, with the exception of Commonwealth v. Giles, 
they lend no support to appellant’s contention. Dumlop v. 
United States does not even discuss the issue here involved 
though it has been occasionally cited as in point, probably 
because it in turn cites Commonwealth v. Giles, but on an 
entirely different point. (See, for instance, Braatelien v. 
United States, supra). In the Braatelien case the District 
Court had refused to require the Government to furnish 
the defendant with a bill of particulars, and that action . 
was assigned as error on appeal to the Eighth Circuit Court 
of Appeals. In upholding the District Court’s ruling in 
this regard the appellate court remarked that a bill of 
particulars, once furnished, concluded all parties affected 
by it. The remark was pure dictum. No question of vari¬ 
ance from a bill of particulars was before the court. Simi¬ 
larly, in the Adams Express Co., Gouled, Pierce, and Flores 
cases, (all District Court decisions) courts took occasion 
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to remark that the Government was wholly concluded by a 
bill of particulars, despite the fact that no question of 
variance of any kind was presented. 

Commonwealth v. Giles alone remains a square holding 
in support of appellant’s argument. That was a criminal 
prosecution for several illegal sales of alcoholic beverages. 
Prior to trial the prosecution supplied the defendant with 
a bill of particulars setting forth the names of the persons 
to whom the unlawful sales were allegedly made. At the 
trial of the case the prosecution introduced evidence of 
sales not covered in the bill of particulars. A conviction 
was obtained in the trial court but was set aside on appeal 
on the ground that the bill of particulars bound the prosecu¬ 
tion and precluded the proof of sales not included therein. 

Though Commonwealth v. Giles is still occasionally cited 
as a precedent, it is submitted that it no longer represents 
the law in the Federal courts. In Berger v. United States, 
295 U. S. 78 (1934), Berger and others were charged in an 
indictment with having taken part in a single conspiracy to 
utter counterfeit money. The Government’s proof showed 
two separate conspiracies. The Supreme Court of the 
United States held that this variance was immaterial and 
refused to set aside a conviction on that ground, though 
reversal was directed on an issue not here involved. To the 
same effect as the Berger case, supra, are United States v. 
Sprinkle, 57 F. 2d 968 (C. C. A. 2, 1932); United States v. 
Liss, 137 F. 2d 995 (C. C. A. 2, 1943), certiorari denied 320 
U. S. 773. And see Cromer v. United States, 78 U. S. App. 
D. C. 400,142 F. 2d 697 (1944); 5 and United States v. Wodis- 
ka, 147 F. 2d 38 (C. C. A. 2,1945). It will be observed that the 
Berger, Sprinkle, and Liss cases, are flatly contra to Com¬ 
monwealth v. Giles on substantially similar facts. It is true 
that in the Berger, Sprinkle and Liss cases the allegation 
from which the proof varied was contained in an indictment 
rather than in a bill of particulars, as in Commonwealth v. 

5 In the Cromer case it was held that there was no fatal variance 
between an allegation in an indictment that a drug mixture illegally 
sold by defendant contained 8301 grains of a certain drug, and 
proof that the mixture contained only 58.5 grains. 
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Giles, but this is a mere difference without a distinction 
since the allegations in the indictments were not, and could 
not have been, treated as mere surplusage. 

It is submitted that the true test of what constitutes a 
material variance between allegations contained in a bill 
of particulars and the proof of a case is that set out herein 
previously—namely, was the defendant misled in the prepa¬ 
ration of his defense and, was the bill of particulars suffici¬ 
ently definite to enable the defendant after judgment to plead 
the record in bar of a further prosecution for the same 
offense ? Or to state the matter another way, were the alle¬ 
gations and the proof in substantial accord? 27 Am. Jur., 
Indictment and Information, § 178. Judged by either of 
these tests the information furnished by the Government 
to the defense in advance of the trial of the case at bar was 
sufficient. 

In conclusion it may be well to point out that Rule 7(f) 
of the Federal Rules of Criminal Procedure provides that 
“a bill of particulars may be amended at any time subject 
to such conditions as justice requires.’* Standing by itself, 
this rule is sufficient to justify the action of the trial court 
in allowing the Government to depart in the one slight de¬ 
tail raised by appellant from its original statement. No con¬ 
sideration of justice is suggested which should have com¬ 
pelled the trial judge to restrict the Government in the 
harsh manner which appellant advocates. 

ARGUMENT 

II 

The Government Had Made a Prima Facie Showing That 
Andrew Norman and Appellant Acted in Concert Throughout 
the Unlawful Transaction. Consequently, the Statement 
Made by Andrew Norman at the Time of the Delivery of the 
Marihuana Cigarettes to the Narcotics Agents Was Properly 
Admitted Against Appellant for All Purposes. 

Over appellant’s objection, agent Newkirk was allowed to 
testify that Andrew Norman stated when he delivered the 
cigarettes to Newkirk and his fellow agents that appellant 
had not been able to get any loose or bulk marihuana but 



15 


that appellant had sent the marihuana cigarettes instead 
(J. A. 19-20). Agents Pappas and McPartland were allowed 
to testify to similar effect. (J. A. 29-30, 33). The action of 
the trial court in receiving this testimony into evidence 
for the admitted purpose of establishing the truth of the 
matter contained therein is now assigned as error. 

It is the rule of universal application that, 

Where two or more persons are associated together 
for the same illegal purpose, any act or declaration of 
one of the parties, in reference to the common object, 
and forming a part of the res gestae, may be given in 
evidence against the others. 

(quoted from American Fur Co. v. United States, 2 
Peters 358,366). 

The issue framed by this assignment of error is not, then, 
whether hearsay evidence was properly admitted to prove 
the truth of the matter asserted therein, as appellant main¬ 
tains, but rather, was there sufficient evidence before the 
trial court of concert of action between Norman and appel¬ 
lant to bring Norman’s statement within the limits of the 
rule set forth above. 

Prior to the admission of agent Newkirk’s critical testi¬ 
mony the Government had produced evidence tending to 
establish the following facts in regard to the concert of 
action between Norman and appellant: 

Andrew Norman had introduced agent Newkirk to appel¬ 
lant pursuant to an arrangement made between Norman and 
appellant over the telephone. Newkirk had asked for bulk 
marihuana but appellant had said that he was not sure he 
could provide bulk marihuana though he had a supply of 
marihuana cigarettes in his room. Appellant had told 
Newkirk to return in about an hour and that either he (ap¬ 
pellant) or Andrew Norman would make delivery of the 
marihuana at that time. Newkirk gave appellant $15 for the 
marihuana to be delivered on his return. 

This was ample evidence to support a finding by the trial 
judge that Norman and appellant were acting in concert 
throughout the unlawful transaction and that Norman acted 
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as appellant’s agent in the delivery of the cigarettes to the 
three narcotic agents. 

This same question was presented to this Court on a 
markedly similar set of facts in Ladrey v. United States, 
81 U. S. App. D. C. 127, 155 F. 2d 417 (1946). There, 
Ladrey and his wife were charged in an indictment with 
having attempted to bribe a complaining witness in an 
abortion case, then pending against Ladrey, not to testify 
against Ladrey. Two police officers, concealed in the com¬ 
plaining witness’ room, heard Mrs. Ladrey make the bribe 
offer. They revealed themselves and asked Mrs. Ladrey 
(who was unknown to them at the time) if Ladrey had sent 
her. She answered that he had. Ladrey was not present 
during any of the foregoing events. Ladrey was arrested a 
short distance from the scene, waiting by a parked car. He 
denied bringing his wife to the scene or knowing what was 
her purpose in going there. Over Ladrey’s objection, the 
police officers were allowed to testify to Mrs. Ladrey ’s 
declaration that Ladrey had sent her to make the bribe offer, 
and the admission of this testimony was assigned as error 
on Ladrey’s appeal to this Court from a judgment of con¬ 
viction below. In affirming Ladrey’s conviction it was held 
that there was sufficient evidence, aside from Mrs. Ladrey’s 
statement to the police officers, to establish the existence of 
a secret combination between Ladrey and his wife. As a 
result, the Court ruled that the statement of Ladrey’s 
wife was admissible against Ladrey under the general rule 
stated in American Fur Co. v. United States, supra. The 
fact that the indictment did not charge a conspiracy between 
the Ladreys was stated to be of no moment. 

It is worthy of note that the facts of the Ladrey case were 
far weaker than those in the case at bar. Nothing connected 
Ladrey with the attempted bribe except his wife’s state¬ 
ment and his presence near the scene. There, as here, 
Ladrey, the principal, denied all knowledge of the criminal 
act, and there, as here, it was the specifically criminal overt 
act that was imputed to the principal through the statement 
of his agent. The instant case is clearly within the scope of 
the Ladrey holding and is controlled by it. 
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To substantially the same effect as Ladrey v. United 
States, supra, are Wiborg v. United States, 163 U. S. 632 
(1896); United States v. Perillo, 164 F. 2d 645 (C. C. A. 2, 
1947), (even closer to the facts of the present case than 
Ladrey v. United States ); Miller v. United States, 126 F. 
2d 771 (C. C. A. 5, 1942), certiorari denied 316 U. S. 695; 
Ford v. United States, 10 F. 2d 339 (C. C. A. 9,1926), aff’d 
273 U. S. 593; Remus v. United States, 291 Fed. 513 (C. C. A. 
6, 1923), certiorari denied 263 U. S. 717; and Maxey v. 
United States, 30 App. D. C. 63 (1907). 

Fox v. United States, 45 F. 2d 364 (C. C. A. 7,1930), cited 
by appellant, is not to the contrary. There the accomplice’s 
statement which was admitted against Fox was made after 
the accomplice was in the custody of the police and after the 
conspiracy had terminated. Consequently, the statement 
was not part of the res gestae and was not made in further¬ 
ance of the objects of the conspiracy. Therefore, it did not 
fall within the rule here under discussion. 

Terry v. United States, 51 F. 2d 49 (C. C. A. 4,1931), also 
cited by appellant, is not in point. 

ARGUMENT 

m 

The Trial Judge Had Instructed Fully and Carefully on the 
Necessity That the Jury Find That Norman Acted as Appel¬ 
lant’s Agent in Delivering the Cigarettes Before the Jury 
Could Return a Verdict of Guilty Against Appellant. Appel¬ 
lant’s Requested Instruction to the Effect That If the Jury 
Should Find That Norman’s Transfer of the Cigarettes to 
the Narcotic Agents Was an Independent Transaction It 
Should Acquit Appellant, Was Covered by the Instruction 
Already Given on the Subject of Agency and So Was Properly 
Denied. 

In McCartney v. Holmquist, 70 App. D. C. 334,106 F. 2d 
855 (1939), this Court said: 

It is elementary that where a charge given fully in¬ 
forms the jury as to the law, it is not error to refuse 
requested instructions to the same effect. 
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The above proposition was first stated in this jurisdiction 
in Harris v. United States, 8 App. D. C. 20 (1896), and it has 
been affirmed numerous times since. Baer v. United States, 
54 App. D. C. 24, 293 Fed. 843 (1923); Aldridge v. United 
States, 61 App. D. C. 103, 57 Fed. 942 (1932); Tomlinson 
v. United States, 68 App. D. C. 106, 93 F. 2d 652 (1937). 

The trial judge in the instant case had covered in detail 
in his instruction to the jury the issue of the alleged agency 
relationship between appellant and Norman at the time of 
delivery of the cigarettes (J. A. 43, 44). Nevertheless, 
at the conclusion of the court’s instruction appellant’s trial 
counsel requested the court to give the jury the additional 
instruction that if they found that Norman’s delivery of the 
cigarettes was an independent transaction they should ac¬ 
quit appellant. The trial court refused to give the requested 
instruction. (J. A. 45). No objection was ever made to that 
portion of the charge which dealt with the issue of agency. 

The trial judge’s action in refusing to give the instruction 
requested by appellant was proper. Appellant’s prayer 
amounted to nothing more than a request for a restatement 
of the instruction already given on the subject of agency. 
Norman’s transfer of the cigarettes to the narcotic agents 
could not have been an independent transaction if he was 
acting at the time as appellant’s agent. And the converse 
is also true; if Norman did not act as appellant’s agent in 
the delivery of the cigarettes, then the delivery must have 
constituted an independent transaction, at least in so far 
as appellant was concerned. 

Appellant’s requested instruction falls squarely within 
the rule of McCartney v. Holmquist, supra, and the other 
cases cited therewith. 
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ARGUMENT 

IV 

There Was Competent Evidence to Show That Appellant Had 
Had the Twenty-five Marihuana Cigarettes in His Possession. 
Proper Notice and Demand Were Made Upon Him to Produce 
the Order Form Required by 26 U.S.C. § 2591. He Failed 
to Produce the Appropriate Form. The Case Was, Then, 
an Appropriate One for the Invocation of the Statutory 
Presumption of Guilt for Which Provision Is Made in 26 
U.S.C § 2593(a). 

The exact ground of appellant’s fourth assignment of 
error is unclear. Appellant apparently takes the position 
that his conviction under Count II of the indictment rested 
on a presumption based on another presumption. The jury, 
appellant argues, was first allowed to presume that appel¬ 
lant had had possession of the marihuana cigarettes, after 
which, the statutory presumption of 26 U. S. C. § 2593(a) 
was invoked to establish the unlawful nature of appellant’s 
possession. Appellant then cites United States v. Russo, 
123 F. 2d 420 (C. C. A. 3,1941) as standing for the proposi¬ 
tion that a presumption cannot be based on another pre¬ 
sumption, and Bailey v. Alabama, 219 U. S. 219 (1911), 
and Western A. R. Co. v. Henderson, 279 U. S. 639 (1929) 
as standing for the rule that where a legislative declaration 
makes the proof of one fact presumptive proof of an ulti¬ 
mate fact in issue there must be a rational connection be¬ 
tween the fact proved and the fact presumed. By this 
process of reasoning, appellant reaches the conclusion that 
the statutory presumption of 26 U. S. C. § 2593(a) is uncon¬ 
stitutional as applied to him in this case. 

Appellant’s argument is based on a misconception of 
terms. Appellant’s possession of the marihuana cigarettes 
was not, and could not have been, presumed. It was proved 
by competent evidence adduced by the Government; the 
jury’s determination that appellant had had possession of 
the marihuana was an inference only in the sense that the 
jury’s conclusion on an ultimate fact in issue is always an 
inference from the testimonial facts admitted in evidence 
in the course of a trial. 
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In appellee’s view, therefore, appellant’s fourth assign¬ 
ment of error raises primarily the question—Was there 
sufficient evidence to support a finding by the jury that 
appellant had had possession of the marihuana cigarettes? 
If there was such evidence, the statutory presumption con¬ 
tained in 26 U. S. C. § 2593(a) was properly invoked to 
establish the unlawful nature of appellant’s possession. If 
there was no such evidence, or if what evidence there was 
is deemed insufficient, appellant was entitled to a directed 
verdict of acquittal on Count II. 

The prosecution introduced the following testimony to 
establish the fact of appellant’s possession of the marihuana 
cigarettes: 

Agent Newkirk testified (J. A. 18) that during his con¬ 
versation with appellant, appellant said: 

“• * * he (appellant) didn’t think he could supply 
me with loose marihuana, but he could supply me with 
marihuana cigarettes, that he had a supply of mari¬ 
huana cigarettes in his room.” (Italics supplied.) 

Agent Newkirk further testified (J. A. 19, 20) that, on the 
occasion of Norman’s delivery of the cigarettes, Norman 
said: 

“• * * Bob (appellant) was not able to get any 

loose marihuana • • • and had sent marihuana 

cigarettes in the amount which would be equal to $15 
• * • and asked me if I would take them.” 

And, on cross-examination, Agent Newkirk stated (J. A. 
23) that appellant told him: 

“• • • he (appellant) had only marihuana ciga¬ 

rettes and he could give me that amount in marihuana 
cigarettes immediately at that time; that all he had to 
do was to go up to his room and get it and bring it 
down.” 

Agent McPartland testified (J. A. 29, 30) that, at the time 
of making delivery of the cigarettes, Norman said, • • 
that Bob (appellant) had not been able to get any bulk 
marihuana but he had left some marihuana cigarettes, 25 
of them for us.” 
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Agent Pappas testified (J. A. 33) that Norman said, 
4i * * * Bob (appellant) had given him (Norman) 25 

cigarettes for us (the agents).” 

The trial judge instructed the jury, in reference to Count 
II of the indictment, that, 

• • * if the Government shows that the defendant 
had marihuana in his possession, and that after rea¬ 
sonable notice and demand by the Collector of Internal 
Revenue the defendant failed to produce the order form 
which the law prescribes for use in purchasing mari¬ 
huana, the jury has a right to presume, or, rather, has 
a right to infer, that the defendant failed to pay the tax 
imposed by law on transfers of marihuana * # *. 

No objection was made to the above portion of the judge’s 
charge to the jury and none can be raised at this time. 
ViLlarorrum v. United States, — U. S. App. D. C. —, No. 
10,469, decided July 24, 1950; Rule 30, Federal Rules of 
Criminal Procedure. 

On the basis of the foregoing, it is submitted that there 
was ample evidence before the jury from which a reason¬ 
able mind could conclude beyond a reasonable doubt that 
appellant had had possession of the marihuana cigarettes. 
Curley v. United States , 81 U. S. App. D. C. 389 (1947), 
certiorari denied 331 U. S. 837; and the jury was properly 
instructed that the burden was on the Government to estab¬ 
lish the fact of defendant’s possession before the statutory 
presumption could be invoked to convict appellant on 
Count II. 

Appellant suggests (appellant’s brief, p. 17) that the 
statutory presumption was unreasonable and arbitrary as 
applied to him in this case because it is based on the assump¬ 
tion that one in possession of marihuana is a transferee 
thereof, whereas marihuana is indigenous to the soil of the 
District of Columbia and, presumably, appellant could have 
come into possession of the marihuana without the neces¬ 
sity of a transfer from another person. The short answer 
to this contention is that it was not made during the course 
of the proceedings in the trial court and so it cannot now be 
made in this Court. Moreover, had such a contention been 
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made below by appellant, the statutory presumption would 
not have been rebutted without some showing that appel¬ 
lant actually had acquired the marihuana otherwise than 
as a transferee. 0 

It does not appear with certainty from appellant’s brief 
whether he challenges the constitutionality of the legislative 
presumption contained in 26 U. S. C. § 2593(a) generally, 
or merely on the supposition that it was improperly applied 
here because allegedly based on another presumption. As¬ 
suming for the moment that it is challenged generally, the 
challenge is without merit. 

The constitutionality of § 2593(a) has never been directly 
questioned, but statutes containing similar legislative pre¬ 
sumptions have often been upheld. The leading case in 
point is probably Yee II em v. United States, 268 U. S. 178 
(1924). That was a criminal prosecution for concealing 
unlawfully imported smoking opium with knowledge that 
the opium had been unlawfully imported. The statute under 
which the prosecution was brought made proof of the mere 
possession of the opium sufficient evidence to authorize 
conviction unless the possession was explained by the de¬ 
defendant to the satisfaction of the jury. In holding that 
statutory presumption constitutional, the Supreme Court 
said, quoting its own language in Mobile R. R. v. Turnipseed, 
219 U. S. 178 (1924): 

That a legislative presumption of one fact from evi¬ 
dence of another may not constitute a denial of due 
process of law or a denial of the equal protection of the 
law it is only essential that there shall be some rational 
connection between the fact proved and the ultimate 
fact presumed, and that the inference of one fact from 
proof of another shall not be so unreasonable as to be 
a purely arbitrary mandate. 

And see, Goode v. United States, 80 U. S. App. D. C. 67, 
149 F. 2d 377 (1945), wherein this Court said, in rejecting 

6 Such a defense, even if proven would ultimately have been of little 
avail to appellant. The unlicensed manufacture, production, or com¬ 
pounding of marihuana is made subject to the same penalties as 
the unlawful possession thereof by 26 U.S.C. §§ 3230(1) (2), 3234, 
and 3235. 
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a constitutional attack on the statutory presumption con¬ 
tained in 26 U. S. C. § 2553(a) : 7 

# * * it is now too well established to require dis¬ 
cussion that the statutory prima facie evidence rule, 
arising out of possession of the proscribed drug is legal, 
reasonable and constitutional, and imposes on the 
accused the duty of explanation and justification (citing 
cases). 

The statutory presumption of 26 U. S. C. § 2593(a) is 
similar in all important respects to those considered in the 
Yee Hem and Goode cases, supra. Moreover, it meets the 
standard test of constitutionality for such presumptions 
since there is “some rational connection between the fact 
proved (the possession of the marihuana and the failure to 
produce the order form required by Section 2591, after 
reasonable notice and demand) and the ultimate fact pre¬ 
sumed (the acquisition of the marihuana without the pay¬ 
ment of the tax imposed by section 2590(a)),” and the in¬ 
ference of the one fact from the proof of the other cannot be 
said to be “so unreasonable as to be a purely arbitrary 
mandate,” Yee Hem v. United States, supra. 

The statuory presumption of § 2593(a) was properly ap¬ 
plied in the instant case and, as applied, it was constitu¬ 
tional. 


7 26 U.S.C. § 2553(a) provides: 

It shall be unlawful for any person to purchase, sell, dis¬ 
pense, or distribute any of the drugs mentioned in section 
2550 (a) except in the original stamped package or from the 
original stamped package; and the absence of appropriate 
tax-paid stamps from any of the aforesaid drugs shall be 
prima facie evidence of a violation of this subsection by the 
person in whose possession same may be found; and the posses¬ 
sion of any original stamped package containing any of the 
aforesaid drugs by any person who has not registered and paid 
special taxes as required by sections 3221 and 3220 shall be 
prima facie evidence of liability to such special tax. 
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ARGUMENT 

V 

The Indictment Was Neither Duplicitous Nor Vague 

Appellants fifth and last assignment of error raises a 
question of statutory interpretation. The pertinent statu¬ 
tory provisions are 26 U. S. C. §§ 2591(a) and 3238(d). 

Section 2591(a) provides: 

It shall be unlawful for any person • # . • to trans¬ 
fer marihuana, except in pursuance of a written order of 
the person to whom such marihuana is transferred, on a 
form to be issued in blank for that purpose by the Secre¬ 
tary. 

Section 3238(d) provides: 

The term “transfer” or “transferred” means any 
type of disposition resulting in a change of possession 
but shall not include a transfer to a common carrier 
for the purpose of transporting marihuana. 

Appellant’s point is that Section 3238(d) makes every 
physical delivery of marihuana a “transfer” and, therefore, 
a separate offense under Section 2591(a). Since, appellant 
contends, Count I of the indictment in the case at bar charges 
physical delivery to three persons, three narcotic agents, 
and the Government’s proof showed delivery to two per¬ 
sons, ten cigarettes to agent Pappas, and fifteen to agent 
McPartland, that count was fatally duplicitous because three 
separate offenses were charged therein. Rule 8(a), Fed¬ 
eral Rules of Criminal Procedure. 

Appellant’s logic is specious. His argument treats Sec¬ 
tion 3238(d) as though it read, “Every change of posses¬ 
sion of marihuana shall be considered a transfer.” The 
fallacy of appellant’s argument can be demonstrated by 
assuming that in the instant case Norman had counted out 
each cigarette individually to the narcotic agents at the 
time of delivery. Could it then be argued that appellant, who 
had made but one agreement with agent Newkirk, was 



25 


guilty of twenty-five separate and distinct offenses ? Appel¬ 
lee submits that it could not. 

In appellee’s view, the critical phrase in Section 3238(d) 
is “any type of disposition.” In Count I of the indictment 
the twenty-five marihuana cigarettes are considered as form¬ 
ing one unit. As to this unit, there was but one disposition, 
though the disposition was actually made to two persons and 
alleged to have been made to three. 

Appellant’s point is not new. In Mellor v. United States, 
160 F. 2d 757 (C. C. A. 8, 1947), certiorari denied 331 U. S. 
848, appellant and another were convicted under the Mann 
Act of transporting two girls in interstate commerce for 
immoral purposes. The indictment charged the transporta¬ 
tion of both girls in one count. On appeal the contention 
j was made that the indictment was duplicitous because the 
Act made the transportation of each girl a separate offense. 
In rejecting this argument and affirming the conviction, the 
appellate court said: (p. 762) 

We know of no rule that renders an indictment dupli¬ 
citous because it charges as one joint offense a single 
completed transaction instead of charging in separate 
counts as many offenses as the evidence at the trial 
might conceivably sustain. 

In Chanock v. United States, 50 App. D. C. 54, 267 F. 2d 
612 (1920), Chanock was convicted on an indictment charg- 
* ing him in one count with larceny of the property of three 
different persons. The proof showed that all the property 
was taken at the same time from the same place. Again 
it was urged on appeal that the indictment was duplicitous 
f because it charged three offenses in one count, but the indict¬ 
ment was held good and the conviction was affirmed. 

And in Egan v. United States, 52 App. D. C. 384, 287 Fed. 
958 (1923) a Government employee was convicted on an 
indictment charging him with receiving and agreeing to 
receive money for services in relation to a claim to which 
the United States was a party. On appeal it was contended 
that the indictment was duplicitous because it charged in one 
count the separate offenses of “receiving” and “agreeing 
to receive” money. This contention was rejected, though 
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the conviction was reversed on another point, the court stat¬ 
ing that it was optional with the pleader to charge the 
offenses in two counts or join them in one. 

To substantially similar effect as the above cases are 
United States v. Riedel, 126 F. 2d 81 (C. C. A. 7, 1942); 
Greenba/am v. United States, 80 F. 2d 113 (C. C. A. 9,1935); 
Lee v. United States, 91 F. 2d 362 (C. C. A. 5,1937); United 
States v. Cason, 39 F. Supp. 730 (D. C. W. D., La., Shreve¬ 
port Div., 1940). 

On the basis of the foregoiiig, it is submitted that Count 
1 I of the indictment was not duplicitous. 

Appellant alleges that Count II of the indictment is also 
defective because it charges that appellant was a transferee 
of marihuana whereas the proof showed that he was a 
transferor. This point has been dealt with in detail in 
another section of this brief. In so far as a new issue is 
raised here by attacking the indictment directly, it is suffi- 
* . cient to sav that it is not contended that the trial court was 

f without jurisdiction over appellant or that Count II of the 

f 4 ' indictment failed to state a public offense. Any other ob- 
. v jection comes too late since the validity of Count II was not 
directly challenged in the court below. Cratty v. United 
States, 82 U. S. App. D. C. 236,163 F. 2d 844 (1947). 

CONCLUSION 

No prejudicial error was committed during the proceed¬ 
ings in the District Court. The judgment of that court 
should be affirmed. 

George Morris Fay, 

United States Attorney. 

William S. McKinley, 

| 7 

Joseph M. Howard, 

Jerome Powell, 

Assistant United States Attorneys. 
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